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The Elementary and Secondary Education Act (ESEA) provides federal funding for many educational programs such
as Title | programs for educationally at-risk youth, 21st Century Community Learning Centers, and Title Ill programs
for English language learners.

The main goal of ESEA is for all students to become academically proficient based upon each state’s assessment
program. Each school's progress toward meeting the student proficiency targets is measured annually to ensure that
goals are met. Schools that do not meet the measurement of Adequate Yearly Progress (AYP) for two consecutive
school years are identified as schools in need of improvement. During the first year of improvement status, all
children in the school are eligible for school choice. (Choice means if a child attends a school that has been
designated as in need of improvement, or is unsafe, parents/families can choose to send the child to another public
school in the district.) In New Jersey when choice is not available, Supplemental Educational Services (SES) must
be offered. For SES eligibility, only low-income students may select this option. If a school does not make AYP for
three consecutive years the district must offer parents/families the options of public school choice or SES. Every year
of not making AYP thereafter, SES must be offered.

INFORMATION SECTION | B. Definition of Supplemental Educational Services

The U.S. Department of Education (USDOE) defines SES as additional academic instruction, such as tutoring or
remedial help, for students from low-income parents/families who attend schools that are in their second year of
school improvement, in corrective action or in restructuring. This additional academic assistance is intended to
ensure that students have an opportunity to increase their level of academic achievement, particularly in language
arts literacy, mathematics and science (subjects on NJ State assessments).

SES must:
o take place outside of the regular school day.
¢ include academic assistance before school, after school, on weekends and holidays, or during the summer.
Services may:
¢ be in the form of tutoring, remediation or other academic interventions, provided that such approaches are
consistent with the content and instruction used by New Jersey school districts and aligned with the state's
core curriculum content standards (CCCS). The NJ CCCS can be accessed at:
http://www.nj.gov/education/cccs/.
Services may not:
o include homework help.
o be provided during the regular school day.

For more information about SES, visit the NJDOE Webpage: www.nj.gov/njded/titlel/program/ss/ and the USDOE
non-regulatory guidance on SES at: http://www.ed.gov/policy/elsec/quid/suppsvcsquid.doc.
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INFORMATION SECTION | C. Who is Eligible to Apply for Approval as a SES Provider?

Entities eligible to apply to provide SES may include, but are not limited to, the following:

Community agencies

Charter schools (except those identified as in need of improvement)
Public schools (except those identified as in need of improvement)
Districts (except those identified as districts in need of improvement)
District-Affiliated Organizations

Private schools/non-public schools

Faith-based organizations

Individuals

Child care centers

Community colleges and universities

Private companies

On-line schools

215t Century Learning Centers

O0O0OO0OO0OO0OO0OO0OO0OO0OO0OOO

Notes:

Franchises of private companies and large providers often have individual operations that are interested in providing
services. New Jersey requires that each “legal entity” submit an application. In most cases, this means that each
franchise must apply separately.

High performing schools and districts (not designated in need of improvement) are eligible to provide SES. In
districts where more than one high performing school wishes to provide SES, each school is considered a separate
legal entity and must submit its own application which includes evidence that the proposed SES program reflects the
instructional strategies, curriculum and staff of that specific school. Each high performing school must also have its
own contact person/coordinator and separate instructional location.

Schools or districts in need of improvement or in corrective action may not be SES providers. Teachers from the
school or district identified as in need of improvement may be hired as instructors by SES providers. (A school
identified as in need of improvement may offer their facilities to providers to service children.

Facilities at any school may be offered to SES providers for a reasonable fee. Such fees must be consistent with
those charged to other organizations that use the facility. Districts must give SES providers access to school facilities
in the same manner and on the same basis as it gives access to other outside organizations.

District-affiliated providers, any entity affiliated with a district or school, may apply to be an SES Provider if the
State can determine that the entity is separate and distinct from the district or school in which it is operating. (See a
complete definition of a district-affiliated provider in Appendix D.)




1. The State’s Responsibility (New Jersey Department of Education/NJDOE)

As indicated by ESEA, the state is required to:

1.

Identify and post on its public Web site 1) the schools that must offer SES, 2) the amount of funds
available for SES, choice-related transportation, and related parents/families outreach, and 3) the
maximum per-pupil amount for SES.

0 The NJDOE calculates and posts the Adequate Yearly Progress (AYP) of each school and
identifies the schools in need of improvement. School districts make arrangements for their
identified schools to offer SES and the schools notify parents/families of eligible students regarding
their options. The NJDOE does not send a list of schools offering SES to providers.

Request and review provider applications which require evidence that the provider's instructional
methods and program content are aligned with the state’s academic standards (NJCCCS), high quality
research-based instructional delivery methods by qualified instructors, and programs designed to raise
student achievement.

0 ESEA contains additional provisions of the law that include the state’s responsibility to develop and
apply objective criteria for identifying, monitoring and evaluating an array of SES providers. This is
necessary so that parents/families and parents/families have a wide variety of high quality provider
choices to match their child’s needs.

Maintain a list of approved providers including those who serve students with disabilities and English
Language Learners.

o0 Annually the NJDOE releases a list of approved SES providers and posts the list on the NJDOE
Web site. The list is updated frequently. The approved list of SES providers is available to the
public so that school districts can inform parents/families of the approved providers available to
serve their child. The state is the only authority that may approve or remove a provider from the
list. (For more information on the New Jersey Annual List of Approved SES Providers see
http://www.nj.gov/education/titlel/program/ss/providers/apprv-1011/)

Monitor and evaluate provider performance including notices of whether or not a provider has been
removed from any state’s approved provider list.

0 The NJDOE annually assesses provider implementation of SES through the following:
1. The Provider Annual Report,
District Performance Report,
Compliance and Safety Investigation Report Forms,
Parental input,
Evaluation results regarding the success of the provider's program in raising student
achievement,
Renewal process,
Desk audits, and
8. On-site monitoring visits.

o~ wn
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5. Report results of provider effectiveness.

0 The NJDOE prepares an SES Provider Self-Evaluation Annual Report and makes it available on its
public Web site at: http://www.nj.gov/education/titlel/program/ss/evaluation.shtmi

F. Before approving district use of unspent choice and SES funds for other allowable purposes the state
must also monitor districts to ensure that they meet all criteria for implementation requirements.

0 The NJDOE assesses district implementation of SES as follows:
1. ESEA application review,

Title I Compliance and Safety Information Report Forms,

Annual District Performance Report,

ESEA Amendments,

ESEA Final Report,

On-site visits, and

Monitoring reports.

Noakwdd

0 The state must separately review any district that makes a request to spend a significant portion of
its SES and choice funds on other allowable activities and those that have been the subject of
complaints regarding the implementation of Choice and SES. If the state determines that a district
has failed to meet the implementation criteria, the district must allocate the restricted SES funds in
the subsequent school year, in addition to the 20 percent obligation for the current year. The
district must meet the criteria and obtain permission from the state before spending less in the
subsequent school year than it is required to spend (34C.F.R.§200.48(D)(2) (I) [34C.F.R.
§200.48(D)(3)]

2. The District’s Responsibility

Identified districts are required to provide annual notice to parents/families of eligible children regarding the
availability of SES and information about the approved providers. Parents/families of an eligible child may select any
provider that meets their child’'s academic needs. Parents/families may request a consultation with the school district
to select an appropriate provider [ESEA Section 1116(e)(1)].

Districts may count costs for parents/families outreach for both SES and choice-related transportation toward their
20% obligation up to an amount equal to 0.2 percent of the district’s Title I, Part A allocation (1 percent of the
required 20 percent set-aside).

Note: A district must continue to offer SES until the school(s) in question is no longer identified in need of
improvement. Schools that move into hold status must continue offering SES until they are out of status.

Districts are required to do the following:

Identify eligible students.
Provide parents/families and the public increased access to district SES data on their Web site.

0 Notify parents/families, at least twice annually, of the availability and benefits of SES in a manner that is
clear, concise, timely, and distinguishable from the other information sent to parents/families regarding
school improvement. Notice should be in a uniform format and to the extent practicable, in a language the
parents/families can understand. Notice must include the following:

A link to, or list of the state approved providers, identifying those serving within the geographic
region (all of New Jersey, the county and/or the district), those serving students with disabilities
and English Language Learners, and those accessible through technology,
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The format and procedures to follow for requesting SES, and the deadline, if applicable, and
A brief description of the services, qualifications, and demonstrated effectiveness of each state
approved provider to assist the parents/families in making a selection.

Title | federal regulations issued October 2008 require districts to include on their Web sites before the start
of the 2009-10 school year:
Student eligibility and participation data for SES and public school choice,

A list of SES providers approved by the state to serve the district and the locations where services
will be provided, (see http://www.nj.gov/education/titie1/program/ss/ ) and

A list of schools to which eligible students may transfer.

When possible, districts should conduct provider fairs to allow parents/families to meet with several potential
providers prior to selection.

Assist parents/families with provider selection only if specifically requested to do so.
Develop, communicate and administer reasonable administrative and operational procedures.

Contact providers selected by the parents/families and enter into a contractual agreement on behalf of the
student.

Work with provider, school, and parents/families to set goals for each student through an Individual Student
Learning Plan (ISLP). Districts may contractually assign the development of the ISLP to providers;
however, they must participate as a partner in the process.

Monitor procedures for providers to report on the progress of students receiving supplemental educational
services.

Process providers' request for criminal background clearance.

Provide a copy of the criminal background clearance for any district employees hired by an approved provider.
Pay providers in a timely manner.

Monitor provider’s contractual compliance.

Notify the state of any concerns, non-compliance or safety issues regarding providers.

Protect the privacy of students who receive SES.

Code SES provider ID numbers on student state assessment test booklets.

Provide specific requested data for monitoring purposes.

Starting in the 2009-2010 school year, before spending unused funds from the 20 percent SES obligation on
other allowable activities, districts must meet the following criteria:

Partner, if possible, with outside groups to increase parental awareness of SES.
Provide timely, accurate notice of eligibility to parents/families.

Provide a minimum of two enroliment windows of sufficient length at separate points in the school
year. Rolling enroliment is strongly encouraged.

Ensure that SES sign-up forms have been distributed directly to parents/families and are made
widely available and accessible. The SES sign-up forms may be distributed by any stakeholder to
inform parents/families about the purpose of SES or to allow parents/families to sign-up for a
provider/parents/family fair. This widely available form might accompany parent /family notices of
the academic benefits of SES tutoring, advertising dates of enroliment windows, and providing
student registration procedures.

Ensure that SES providers have access to school facilities in the same manner as other groups.
Maintain records demonstrating that the district has met the above criteria.
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Note: Districts may not remove an approved SES provider from the state list, may not choose providers they
want to work with, or may not refuse a parent's/families” selection of any provider. Only the state has the
authority to remove a provider from the approved SES provider list.

3. The Parents’/Families’ Responsibility
Parents/families play an important role in the facilitation of SES for their child by doing the following:

0 Respond to the district/school notification regarding the option of SES for their child.

o0 Discuss with the child's teacher(s) the priorities for academic support.

0 Review the state approved list of SES providers and select a provider that meets the child’s academic
needs.

0 If necessary, request assistance selecting a provider from the school/district.

o0 Submit the school/district paperwork selecting an SES provider promptly to the district.

o

Participate with the school and the provider in the development of an Individual Student Learning Plan to
meet the needs of the child.

Arrange transportation, if necessary.

Support the child’s attendance, participation and progress.

Seek information about the child’s progress from the SES provider.

Assure that services are delivered as scheduled.

Monitor the child’s achievement levels.

Communicate regularly with the provider.

Affirm that the provider also communicates with the child’s school and teacher.

O O O 0o 0o o o o

If requested, provide feedback on the effectiveness of the provider.

4. The Student’s Responsibility

o0 When appropriate, participate in setting learning goals during the development of the Individual Student
Learning Plan.

Become familiar with the Individual Student Learning Plan.

Attend all scheduled tutoring sessions.

Begin all tutoring sessions prepared to learn.

Participate in every session.

When unclear, ask questions of the tutoring instructor.

Complete assigned work between tutoring sessions.

Consider how SES tutoring connects to regular classroom learning.

© O O O o o o o

Talk to parents/families and teachers regarding details of tutoring sessions.
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5. The Providers’ Responsibility

For an SES program to be considered for inclusion on the NJDOE list of approved SES providers, the provider must

agree to:

(0}

(0}

(0}

(0}

Sign and comply with the New Jersey Statement of Assurances contained within this application.

Comply with policies as described by the Education Industry Association Code of Professional Conduct and
Business Ethics (EIA) for Supplemental Educational Services Providers. (See Appendix G).

Register with the New Jersey Department of Treasury (http://www.state.nj.us/treasury/revenue/index.html).
Offer proof of adequate liability insurance of a $1 million (minimum)-to be submitted-with the application.

Review and keep as a desk reference, the USDOE Supplemental Educational Services Non-Regulatory
Guidance. (See Appendix J)

Must not be a “school in need of improvement” or a “district in need of improvement.”

Apply to the state for NJ SES provider approval status during the advertised timeframe. All applications
must be received no later than noon on Monday, February 28, 2011.

Offer clear, accurate and complete details regarding the capacity to deliver proposed scope of services.

Provide services that are secular, neutral and of high quality, designed to enable students to attain their
specific achievement goals adhering to the timetable collaboratively developed in the Individual Student
Learning Plan.

Ensure that the program content, pedagogy and all other aspects of instructional delivery are consistent with
the instruction provided and content used by the district and state. The content must be aligned with the
New Jersey Core Curriculum Content Standards (NJCCCS) and assessment measures.

Regularly measure and report student progress to parents/families at least monthly. All student progress
reports must be directly aligned with the Individual Student Learning Plan and must be presented in a format
and language that parents/families can understand.

Provide parents/families of children receiving supplemental educational services and the district/school with
meaningful student progress reports, no less than monthly. Reports to parents/families must include a hard
copy mailed to the home address. Passive reporting, such as an on-line posting, does not fulfill a provider's
obligation to communicate student progress with parents/families.

Provide the district/school with a summary progress report for each student at the end of services.

Ensure the privacy of the student and the school/district.

If approved, the SES provider must do the following:

(0}

(0}

(0}

(0}

Follow all state guidelines regarding ethical SES marketing and recruitment practices.
Maintain accurate records with the NJDOE.
Maintain and deliver all aspects of the SES program as approved by the NJDOE.

Maintain complete personnel records for all employees and representatives to include at a minimum, job
descriptions, teaching credentials, professional development, and a copy of a current criminal background
check.

Work collaboratively with schools, districts, and parents/families in the development of the Individual Student
Learning Plan. The plan must be collaboratively developed based upon the unique needs of each student.
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0 Meetall terms and timelines of agreements/contracts with all districts.
0 Meetall terms and timelines of data requests from the NJDOE.

0 Meet all applicable federal, state, and local health, safety, and civil rights laws.

NOTE: If transportation is provided, provide proof of insurance, valid driver's licenses for each employee
assigned to transport children. Separate transportation costs may not be charged to the district.

INFORMATION SECTION Il B. Selection Criteria for Providers

Under ESEA, each state is responsible for defining acceptable evidence of effectiveness. Criteria developed for selection,
approval, monitoring and evaluation of providers include, but are not limited to the following:

1. A demonstrated record of effectiveness in improving student academic achievement.
v" Acceptable evidence includes documentation of improvement in student academic achievement such as
successful and sustained remediation in, language arts literacy, math or science and/or evidence of positive
impact on additional outcomes (school grades, standardized test results or other academic measurements).

2. Documentation that the instructional strategies used by the provider are research-based, high quality and
designed to increase student academic achievement.
v" Acceptable evidence includes documentation of instructor qualifications and the successful implementation of
instructional practices based on sound research and/or documented success.

3. Evidence that services are consistent with the instructional program of the district and state academic
standards.
v" Acceptable evidence includes alignment of provider's curriculum with the NJ CCCS and state assessments. (The
NJCCCS should be researched at: http://www.nj.gov/education/cccs/).

4. Evidence of the capacity to deliver professional services which are consistent with applicable Federal, state,
and local health, safety, and civil rights laws [8200.47(b)(2)(iii)].
¥ Acceptable evidence includes the signed assurances and other requested materials associated with this
application, a copy of a NJ Business Registration Certificate from the NJ Department of Treasury, a copy of
adequate liability insurance.

5. Evidence that the provider is financially sound.
All New Jersey Supplemental Educational Service provider applicants must present evidence of fiscal stability as
required by ESEA, section 1116(e)(12)(B)(iii) and [§200.47(b)(1)(iii)].

v Acceptable evidence includes legal documentation of operating funds which enable the provider to initiate and
sustain high quality services to students. Such evidence shall consist of Federal and state tax returns for the last
two years (e.g., Form 1120 for for-profits, Form 990 for non-profits) and at least one of the following:

o Audited financial statements for the last two years.
o  Credit rating from an independent rating agency.

e Statements from an established financial institution with a minimum available balance of $25,000.
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INFORMATION SECTION Il C. Per-Pupil Allocations, Provider Fees and Financial Stabilit

1.

The Per-Pupil Allocation

The current per pupil allocation (PPA) is located on the NJDOE Title | SES Web page at:
http://www.nj.gov/education/titie1/program/ss/ppa2010-11.pdf ) The PPA reflects the amount that each Title | district
must allocate for each child eligible for supplemental educational services. This number changes annually and is
different for each district.

The PPA for SES is calculated by dividing the district’s Title I, Part A allocation by the number of children residing
within the district, aged 5-17, who are from parents/families below the poverty level, as determined by the most
recent census estimates from the Department of Commerce. Specifically, the per-pupil fee that a district must
provide for SES is the lesser of the district's SES per-pupil allocation or the actual cost of SES. Districts may only
pay providers for services rendered to students.

As set forth in Federal law, the district must reserve at least 20 percent of its Title | allocation for choice transportation
and/or SES, with at least 5 percent reserved for SES. Therefore, the district divides the SES reserve by the PPA to
determine how many students may be served. A provider may not refuse to work in a district because they consider
the annual PPA low.

Provider Fees

In considering approval of each application, the state weighs potential benefits to students with the need to ensure
that quality services are delivered to students. Providers may not impose unreasonable costs or logistical burdens
on districts. In 2010, the average per pupil fee for one hour of SES tutoring in New Jersey is $52.00.

Providers may not refuse to serve a district within the service area identified in their application based upon a number
of students of six or more or the PPA. Verification of a provider's refusal to serve a district for these reasons shall be
considered a violation of the assurances associated with this application and will be grounds for the state to remove
the provider from the approved SES provider list.

Fees must be consistent throughout the state. Providers may not apply a sliding fee scale based on the maximum
per pupil allocation. All fees must be applied equitably and fairly to all service delivery areas.

3a. Financial Stability

The SES program under ESEA is a reimbursement-based program. Prior to reimbursement for services, initial
financial risk is assumed by the provider. The need for fiscal soundness derives from potential risks to stability of
student services. Such risks may arise from actual or unexpected challenges that an SES provider may experience in
honoring its contractual obligations.

The NJDOE requires evidence of financial stability to insure that each SES provider can achieve sustainability of the
initial debt burden and that they have the capacity to professionally and effectively serve students in the following
manner:

o Maintain and deliver SES as required under ESEA,

o Procure a curriculum and delivery mechanism aligned with the NJCCCS and the individual learning goals for
each student served,

o Procure appropriate educational resources necessary for effective instruction,
o Employ a qualified instructional staff,
o Provide proof of appropriate professional development for staff,

o Comply with the state criminal history requirements for all members of the agency,
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o Ensure the means to communicate with students, parents/families, teachers, districts and the NJDOE,

o Ensure the means to procure and maintain a Business Registration Certificate in the State of New Jersey,
o Obtain and maintain a minimum of $1 million liability insurance,

o Maintain general operating capital including facilities where appropriate, and

o Secure a safe and appropriate learning environment for service delivery.

All New Jersey SES providers must present evidence of fiscal stability as required by ESEA, Section
1116(e)(12)(B)(iii).

Applications for inclusion on the Annual State Approved SES Provider List are evaluated on the elements listed
above and the extent to which an agency or program has the capacity to deliver effective services.

NOTE: Without exception, failure to provide the required documents referenced above will be cause for
disqualification of an application.

3b. Change in Financial Stability
Financial stability of an approved SES provider shall be determined at the state level in compliance with
[8200.47(b)(1)(iii)].

o Should a provider experience a change in financial stability subsequent to approval for inclusion on the
state’s SES provider list, the provider must notify the NJDOE's SES Coordinator.

o0 Should a district become aware of a change to an approved SES provider's financial stability, the district
must report the information to the NJDOE’s SES Coordinator. A district is not authorized to independently
use such information as the basis for excluding an approved provider from serving students.

o0 Should the state become aware of a change in the financial stability of an approved SES provider, the
NJDOE will investigate and determine the status of the provider before taking any action.

INFORMATION SECTION Il D. Assurances, Monitoring, and Other Reporting

The state, in cooperation with the applicable school districts, is required to monitor the quality and effectiveness of the
services offered by approved SES providers.

1. Assurances
The monitoring and accountability of SES providers is a process that begins with the state’s initial requirements for
the application and selection to become an approved SES provider. Accountability includes the timely submission of
multiple documents such as the state assurances and concludes each annual project period with the accurate
reporting of data. The state assurances are designed for providers to continuously improve the quality of services to
students and schools, as well as to ensure an accurate database of qualified providers to serve the state.

2. Monitoring
The NJDOE annually monitors the performance of approved SES providers as required by ESEA. In partnership with
districts that implement SES, the state uses various sources of information to monitor the quality, performance, and
effectiveness of services offered by approved SES providers including notices of whether or not a provider has been
removed from any state’s approved provider list. Information on the State’s monitoring system is included in the
mandatory Annual Orientation and Training Meeting in July.
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3. Annual Report
In the assurance section of this application, SES provider applicants must agree to complete the annual report and
submit supporting documentation regarding the efficiency and effectiveness of the educational services that the
organization provides to eligible students from September 1 to August 31 of each project year. The document serves
as a valuable evaluation and monitoring tool because it requires elements of self-reflection on practice, as well as a
profile confirmation, performance data, and additional provider assurances. Annual completion of the document also
serves as one element of consideration for renewal. Timely completion of the annual report is required for continued
approval as a New Jersey SES Provider.

Annually, approximately three months after the close of the SES service year, providers are required to submit to the
NJDOE a final annual report summarizing the progress of all SES students served.

4. Other Reporting
Providers must also comply with information requests from the NJDOE regarding the investigation of Compliance and
Safety Investigation Reports (complaints). Failure to do so may be cause for immediate suspension and permanent
removal from the approved list of state SES providers.

If requested by the NJDOE, the provider must submit a corrective action plan to the State in a timely manner for
approval.

More information about SES provider monitoring and reporting is posted on the NJDOE SES Web site at
www.nj.gov/njded/titlel/program/ss/.

INFORMATION SECTION Il E. Confidentiality, Proprietary Information, or Trade Secrets

SES provider applications fall under the Open Public Records Act (OPRA). Should an application be requested via
OPRA, the NJDOE will redact those portions deemed to be confidential, proprietary, or sensitive financial information. An
applicant may provide any justification why specific items should not be disclosed by the NJDOE under the Open Public
Records Act referenced in N.J.S.A. 47:1A-1.1. (http://www.state.nj.us/opra/). Such justification must be included with the
application at time of submission.

INFORMATION SECTION Il F. Withdrawal of State Approval

The state is required to withdraw approval from SES providers that do not, for two years, contribute to increased
academic proficiency of the students to whom they provide services. In addition, SES providers are subject to withdrawal
if they do not comply with the assurances associated with this application, any monitoring findings, and as a result of a
substantiated complaint. Such requirements may include, but are not limited to:

o0 Aviolation of any federal or state laws, regulations, policies or local contracted SES provider agreements.

0 Any substantiated report of non-compliance regarding the safety and well-being of students.

0 Failure to collaborate with parents/families and schools on the development of Individual Student Learning
Plans.

o Failure to actively report student progress to parents/families on at least a monthly basis.

0 Substantiated reports of non-compliance of a regulatory or procedural nature (see Appendix E)
o0 Deliberate inaccurate submission of information on any state or district/school document.

0 False or misleading advertising regarding NJ SES.

o0 Failure to serve any school within the advertised geographical region pursuant to information within this
application.


http://www.nj.gov/njded/title1/program/ss/�
http://www.state.nj.us/opra/�
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o0 Failure to serve students due to low enrollment numbers at a specific school. The provider may not require a
minimum number of students greater than six. Six enrolled students shall constitute required SES services.

Failure to serve students at any school/district due to a low per-pupil allocation.
Failure to provide accurate contact information.

Failure to submit to the state or district required information by specified timelines.
Change in financial soundness.

Change in scope of provider services, without state approval.

©O O O O o o

Imposition of additional restrictions upon a school, district, student or family after state approval.

INFORMATION SECTION II' G. Suspension of State Approval

The Department of Education may suspend the recruitment and service delivery activities of an SES provider for the
following reasons:

= A provider's failure to submit required information by a specified due date, or

= During an investigation of alleged violations regarding statutory requirements, regulations, ethics, state
assurances, state monitoring findings, violations of district administrative procedures for SES providers,
concerns for the safety of student, or other reasonable concerns.

Suspension is a temporary status and does not necessarily mean that a provider will be removed from the list of approved
SES providers, although removal may be the final outcome of an investigation.

All providers will be offered due process and will be afforded an opportunity to respond to the allegations and findings of
the investigation.

NOTE: Only the NJDOE may revoke approval of as SES provider's right to serve students: Districts may not act
independent of the State in such matters. Districts may not refuse to work with a state approved provider as a whole.
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INFORMATION SECTION IIl: CATEGORIES, PURPOSE AND APPROVAL DURATION

INFORMATION SECTION Il A. Provider Application Categories Covered Under This Application

2011-2012 NEW APPLICANTS ONLY
(Entities not serving as NJ SES Providers in 2010-2011 are considered “new”.)

INFORMATION SECTION Il B. Purpose of the Provider Application Process

Potential SES providers are notified on an annual basis of the opportunity to provide Supplemental Educational Services
in New Jersey, and of the procedures by which applicants may be considered for inclusion on the Annual State-Approved
SES Provider List. The application document serves four main purposes. The process serves as:

1. An annual opportunity to inform and educate potential providers on the background, provision and current
expectations of quality SES in New Jersey,

2. An opportunity to collect data for review and consideration to approve the qualifications and capacity of potential
SES providers,

3. The origin for data to develop the annual list of entities approved to offer SES in New Jersey, and

4. A source of accountability for the description of the services, qualifications, and demonstrated effectiveness of
each approved provider.

The application review process ensures objectivity and meets the intent of Title |, Part A, Section 1116(e) to develop a
state-approved list of SES providers.

INFORMATION SECTION Il C. Duration of Approval Covered by this Application

If approved, this application is valid for the project period beginning September 1, 2011 and each academic year
thereafter that the provider maintains state approval. As part of the NJDOE Comprehensive NJ SES Provider Evaluation
and Renewal System, every four years providers develop and present a portfolio of performance data to the NJ DOE for
review. The NJ SES Provider Performance Portfolio is used to determine renewal.

State approval may be withdrawn for cause at any time during the four-year period by the NJDOE.



17

INFORMATION SECTION IV: FILING THE APPLICATION

INFORMATION SECTION IV A. Formatting

1. Format and presentation of the application:
o0 For ease in readability, double space and use twelve-point font.
o0 Foridentification purposes, the applicant's name should appear in the footer of each page.
0 Print the completed application, one sided, on 8.5 x 11 white paper.
0 Save a copy of the completed application for your records, as applications submitted for NJDOE review
will not be returned.

2. Assembling the finished document for submission:
0 Place the original and two copies in individual loose-leaf notebooks, 3" or smaller (3 notebooks total).
o For organizational purposes, separate and clearly identify each section with tabs.
o For identification purposes, insert an additional copy of the Provider Profile page (page 20 of this
document) in the clear slip-sheet of the notebook cover.

3. Answering narrative questions:
o No narrative material beyond what is specifically requested in the application is considered in the
review process. Only required support documents and examples should be attached.
o0 Do not exceed the page limit listed for each narrative section.
o0 To ensure credit for your agency clearly label each narrative section.
o0 Do not copy and include the directions in the narrative response.

INFORMATION SECTION IV B. A Complete Application Packet for a New Applicant Must Include:

v’ Provider Profile (Part | of the Application).

v Provider Program Proposal (Part Il of the Application).

v Provider Assurances (Part Il of the Application).

v Required attachments.

v" Three identical 3-ring binders containing identical copies of the application and attachments.

v Provider Profile (page 20 of this document) in the cover of the notebook.

INFORMATION SECTION IV C. Application Evaluation and Rating

Incomplete applications are not eligible for consideration and will not be reviewed or approved. A review panel
evaluates and scores the completed eligible application based upon the quality and completeness of the narrative
questions and the requested attachments. Quality is determined using a scaled criterion that assigns point values as
demonstrated in the application. All applications are evaluated using the same criteria. See Appendix C for additional
information on the SES Provider Application Scoring Process.
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INFORMATION SECTION IV D. Timeline

One original and two copies of the application and any attachments must be received by NOON EST on Monday,
February 28, 2011.

Mail: Delivery:
New Jersey Department of Education New Jersey Department of Education
Application Control Center Application Control Center
P. 0. Box 500 100 River View Plaza
Trenton, New Jersey 08625-0500 Trenton, New Jersey 08625

Any application received at the NJDOE after the DEADLINE OF 12:00 NOON Monday, February 28, 2011 will NOT be
considered. Faxed applications are not permitted.

o The complete application must be received on or before the deadline.

o It is the responsibility of the applicant to ensure that the mailed application is submitted by the deadline. Keep
your receipts.

INFORMATION SECTION IV E. Applicants Who Are Not Approved

Applicants who are not approved will be notified in writing. Applicants may request their average rating scores based
upon the review criteria. This request must be made in writing within 30 days of the date of the NJDOE notification sent
to the applicant. Applicants not approved may apply again during the next application cycle.

The NJDOE notifies all applicants of the status of their applications. Applicants are not considered approved unless
officially notified of approval on NJDOE letterhead.

INFORMATION SECTION IV F. Technical Assistance

To assist prospective applicants, the DOE will provide a one-time Technical Assistance Session for the purpose of
providing information on 1) the application process, 2) the background and provision of SES, and 3) the State’s
monitoring and reporting expectations.

The information session will be held Wednesday, January 19, 2011 (snow day Thursday, January 27, 2011) at the New
Jersey Department of Education, 100 River View Plaza, Trenton, New Jersey. Attendees must register in advance on-
line at http://education.State.nj.us/events. Only two representatives per agency may attend.

Note: The New Jersey Department of Education reserves the right to re-open the application period or extend the
current deadline. NJDOE reserves the right to request additional information from an applicant. NJDOE reserves
the right to protect the integrity of the application process. NJDOE reserves the right to accept or reject for cause
any or all proposals, in whole or in part, received in response to this notice. NJDOE reserves the right to waive or
correct minor irregularities and to conduct discussions with qualified applicants in any manner necessary to serve
best interest of the students, schools, districts and parents. Applicants who submit proposals may be required to
make presentations to NJDOE representatives in order to clarify their proposals.



http://education.state.nj.us/events�
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APPLICATION PART I: PROVIDER PROFILE

NEW
PROSPECTIVE PROVIDERS ONLY

Application Part | Section A: Provider Identification/Contact Information

Franchise Affiliation:
(If applicable)
Provider name:

Name as it should appear on the
approved provider list:

Mailing Address:
City, State, Zip:

Physical Address:
(If different form mailing address)
City, State, Zip

Primary contact:
Primary contact title:

Primary contact phone:
Primary contact fax:

Primary contact email:

Secondary contact:
Secondary contact title:

Secondary contact phone:
Secondary contact fax:

Secondary contact email:

NOTE: The New Jersey Department of Education (NJDOE) will not communicate with anyone other than the
parties listed as primary and secondary contacts.




Type of Provider:

Non-Profit/Community Agency
District-Affiliated Organization
Public School (non-charter)
Charter School

Nonpublic School

Individual

Child Care Center

215t Century Center

o000 o000Oo

o000 o000Oo
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Four-Year College/University

Two-Year College

For-Profit/Private Company

On-Line School

Family Literacy Program/Even Start Program
Educational Services Commission
Faith-Based Organization

Other:

I Note: Franchise operations must apply separately. See Appendix D for definition of “legal entity.”

Application Part | Section B: Geographic Service Area

If approved for inclusion on the NJ Annual State Approved SES Provider List, all applicants must complete the selection of

counties and districts where they wish to serve.

O ALL OF NEW JERSEY

(This selection means that the provider has the capacity to service every eligible district in the state.)

O SELECT COUNTIES

(This selection means that the provider has the capacity to serve every eligible district in the selected counties.)

O SELECT DISTRICTS

(This selection means that the provider has the capacity to serve the eligible districts.)

NOTE: The integrity of an SES provider's profile information is a priority because it is used by parents/families and
districts to identify appropriate tutoring services for their students. Verification of a provider's refusal or inability to
service a district listed within the scope of services on the profile is cause for investigation and possible removal from

the list of approved SES providers. After a period of one year, providers may apply to the state for a revision to their
scope of services. This request for a change in scope is referred to as an amendment to the application. More
information on the process to amend the original application can be obtained through the NJ SES helpline at:
ses@doe.state.nj.us.

Carefully select counties and/or specific district(s) to serve.

Identify specific counties

List specific school districts

Atlantic County
Bergen County
Burlington County
Camden County
Cape May County
Cumberland County
Essex County
Gloucester County
Hudson County
Hunterdon County
Mercer County



mailto:ses@doe.state.nj.us�
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Middlesex County
Monmouth County
Morris County
Ocean County
Passaic County
Salem County
Somerset County
Sussex County
Union County
Warren County

Service Facility: [Check the location(s) that best describes where services will be delivered to students.]

a School Q Student's home
O Business U Site owned or operated by a faith-based organization (e.g., church,
a Community center synagogue, mosque, temple)
a On-ine O Other (explain)
Transportation:
Will transportation be provided by your agency? Yes _ No ___ Radius:

NOTE: If transportation is provided, provide proof of insurance, valid driver's licenses, etc. for each employee assigned
to transport children. This information is also required to be kept on file with the district. Separate transportation costs may
not be charged to the district.

Application Part | Section C: Academic / Instructional Information

Program description: [Indicate which keywords best match your program’s offerings.]

O Language Arts Literacy (Reading and Writing) O Science

O Mathematics O Other explain
Grade levels served: [Check all that apply.]
U Kindergarten U Grade 3 U Grade 6 O Grade 9 U Grade 12
O Grade 1 O Grade 4 O Grade 7 Q1 Grade 10
U Grade 2 U Grade 5 U Grade 8 U Grade 11

In order for providers to be approved to deliver SES, the federal requirements include a “demonstrated record of
effectiveness of contributing to student achievement.” Therefore, applicants must have experience teaching students.

Number of students currently serving prior to providing SES services:
If approved, maximum number of students able to serve in 2011-2012:

Specialized student populations to be served: [Check all that apply.]

O Students with learning disabilities

O English Language Learners: Indicate particular language(s)
a Gifted

3 Other:

Times available for service: Check the time(s) that best describes when you will deliver services to students.

O Before school [ Weekends/school holidays O3 After school O Summer
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Note: If the program exceeds three consecutive hours on any given day, you must submit with this application
a schedule depicting what occurs during that timeframe. Only the portion of time dedicated to academic
tutoring is an allowable charge. For example, if tutoring occurs at an established after-school program or during
the morning portion of an all-day summer program that includes recreation, snack time, etc., only the tutoring
portion is an allowable SES charge.

Specific days of the week instruction will be provided: Check all that apply.
O Monday O Tuesday O Wednesday U Thursday O Friday
U Saturday O Sunday U Summer U Holidays

Describe how SES services are generally scheduled: All providers must schedule services based upon student and
family needs. The number of tutoring sessions and length of sessions should be discussed and arranged with
parents/families during the development of the Individual Student Learning Plan. (Districts may not dictate tutoring times
to parents/ families.)

Number of sessions per week:
Number of hours per session:

Number of weeks in the program:

Mode of instructional delivery: Check all methods of instructional delivery that you offer or plan to offer students.

a Direct individual tutoring (1 Student per tutor) a On-line/Web-based individual tutoring
a Direct small group instruction (2-5 Students) o On-site computer-based group tutoring
Q Large group instruction (6 - 12 Students) a Other:

Student-to-teacher ratio: List the ratio of students to certified SES teachers in the program. Student/teacher ratio may
not exceed 12:1. Large group instruction (12 students) may also include paraprofessional support.

___Students for every one SES teacher in large group instruction ___ Students for every one SES teacher in small group instruction

Note:

Certified Teachers: To ensure that the teachers employed by Supplemental Educational Services (SES) Providers are capable of providing
high quality instructional services the New Jersey Department of Education requires all NJ SES Providers to employ certified teachers to deliver
direct student instruction.

A certified teacher is defined as: A college graduate who has met the basic requirements for state teaching certification including the academic
study, applicable test requirements and receipt of a teaching certificate issued by the State Board of Examiners.

(For more information on NJ certification for teachers please go to the NJ Licensing and Credentials Code at:
http://highpoint.state.nj.us/education/code/current/titie6a/chap9.pdf and http://highpoint.state.nj.us/education/educators/license/teacher/)

Paraprofessionals: Individuals possessing paraprofessional credentials, substitute teaching credentials, emergency certificates, or non-
teaching educational services certificates do not qualify as certified teachers for NJ SES. These individuals may assist or support an SES
instructor, but may not engage in direct teaching.

A paraprofessional is defined as: is an employee who provides instructional support with Title I, Part A funds.



http://highpoint.state.nj.us/education/code/current/title6a/chap9.pdf�
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Method and frequency of communication used to report progress to parents/ families: (at a minimum monthly)

Method Frequency

Reports

Meetings

Phone Conferences

Other Communications (specify)

Method and frequency of communication used to report progress to the school/district: (at a minimum monthly)

Method Frequency

Reports
Meetings with Teacher
Phone Conferences

Other Communications (specify)

RESTRICTIONS

Complete this section carefully. This information is used to inform parents/families/districts of any provider limitations
prior to signing agreements. Providers should remain flexible prioritizing student needs rather than offering a “one-size-
fits-all” standardized tutoring program. Samples of restrictions: The agency needs to use school facilities to deliver
services; The agency can only provide service to specific geographic areas; The agency does not provide instruction in a
second language; The agency can not adapt its curriculum and materials for special needs learners.

Description of restrictions must be included in the application. No restrictions may be imposed on schools, districts,
students, or parents/families that are not cited in the application. Should additional restrictions be imposed by a provider
after state approval, the action shall be investigated, and if validated, continued state approval is in jeopardy.

List requirements or limitations here:
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Application Part | Section D: Student Recruitment

All approved providers are required to adhere to the EIA Code of Professional Conduct and Business Ethics for Supplemental
Educational Services Providers (Appendix G). As such, providers should become familiar with the code and ensure that all
agency practices, including student recruitment strategies, are consistent with the code of ethics. (i.e., providers may NOT
obtain district enrollment forms and fill in the agency’s name [called “pre-populating” forms]; providers may NOT offer
incentives to parents/families and students to influence enrollment in the program). If an approved provider violates the EIA
Code of Professional Conduct or the district's administrative and operational procedures for enrolling students in their SES
program the allegation will be investigated and the findings may jeopardize continued state approval.

NOTE: Providers are responsible for the actions of their employees/representatives when marketing, recruiting,
attending school/district functions, etc. The unethical actions of the representatives of any agency may be grounds for
termination of the agreement between the agency and state.

Describe below the actions that your agency will take to adhere to the EIA’s guidelines when recruiting students.

Include a copy of any student recruitment policies, employee training materials regarding student enrollment, etc.
(Maximum 300 characters including spaces.)
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Application Part | Section E: Statement of Qualifications and Demonstrated Effectiveness

Statement of Qualifications and Effectiveness: (Maximum 300 characters including spaces.)

All applicants must provide evidence that the program design is a high quality research-based program with documented
student academic growth.

If approved by the state, this brief statement of qualifications and demonstrated effectiveness will serve as the official overview
of your unique SES Program on the state’s approved SES Provider list. Parent/Family selection of your program will be
influenced by teacher qualifications, a high-level academic curriculum, student performance statistics, and the elements that
make your SES program unique from all others on the list.
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Application Part | Section F: Provider Fees

NJ NOTE: Unreasonably high fees will not be approved. When considering approval of each application the State
weighs potential benefits to students and the costs to ensure effective delivery of high quality services to students.
Districts receive Title | funding based upon poverty factors in their community and don't always receive enough funding
to provide services to all students in need.

Student fees must include all costs of delivering services to provide the agency’s proposed SES program to each
child, according to that individual child’s achievement plan. Additional costs, such as pre- and post- assessments,
instructional materials and transportation costs (if transportation is offered by the provider) may not be charged to a
district as additional fees. The hourly student rate must be inclusive of all costs.

Fees must be consistently applied to all districts served. Districts are assigned a per pupil amount (PPA) that
determines the total dollar amount for each eligible child’s SES. Providers may not refuse to work with districts based
upon the published PPA. Students in a district with a higher PPA will receive more hours of SES than students in a
district receiving a lower PPA.

Fees (i.e., 1.1 Tutoring cost per hour vs. small group or large group tutoring cost per hour).

Direct Direct Small Direct Large On-Line On-Site On-Site Other
Individual Group Group Web-Based Computer- Computer- Mode of
Mode of Service Delivery Instruction: Instruction: Instruction: Individual Based Small Based Large Instructional
1 Student and | 3-5 Students and 6-12 Students Instruction Group Group Delivery
1 Instructor 1 Instructor and Instruction Instruction

1 Instructor

Individual Student Fee $ IHour | $ IHour | $ IHour | $ /Hour | $ IHour | $ IHour | $ /
for 1 Hour of SES Hour

Comments on fee structure:



Application Part | Section G: State Business Registration And Liability Information
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NOTE: District and school applicants are not required to provide documentation in this section.

A copy of a Business Registration Certificate (BRC) from the New Jersey Department of Treasury must be attached
below in order for this application to move forward. All businesses operating in NJ, even if they do not have a physical
location in the state such as on-line tutors, must file a business registration certificate for tax purposes. NJDOE will not
review an SES Provider Application that does not contain the above referenced document. Copies can be downloaded
from the New Jersey Department of Treasury, Division of Revenue On-line Inquiry Web site at:
https://www1.state.nj.us/TYTR _BRC/isp/BRCLoginJsp.jsp

Reaqistration with the New Jersey Department of Treasury

Federal Employee Identification Number (EIN) or Social Security # ID#

Copy of Business Registration Certificate must be attached. Applications without evidence of a NJ Business
Registration Certificate will not be considered. NO EXCEPTIONS.

Staple copy of BRC here.

Evidence of Liability Insurance to Provide Instruction to Students

A copy of adequate liability insurance must be received before NJDOE will review an SES Provider Application.
Applicants must submit proof of adequate liability insurance (minimum $1,000,000 coverage per incident and per

occurrence). Applicants must enclose a copy of the policy cover page depicting amounts and coverage dates of
September 1, 2011 through August 31, 2012 (policies must be renewed annually and a copy submitted to NJDOE
immediately upon receipt).

Attach evidence of liability insurance as the last page of this section of the application. Applications without
evidence of liability insurance will not be considered. NO EXCEPTIONS.


https://www1.state.nj.us/TYTR_BRC/jsp/BRCLoginJsp.jsp�
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APPLICATION PART II: PROVIDER PROGRAM PROPOSAL

Application Part Il Section A: Program Design and Alignment with State Standards and Curriculum

(Limit 4 pages) MAXIMUM SCORE: 40 POINTS

State Educational Agencies (SEAs) are responsible for determining whether an applicant can deliver SES that are
consistent with a local district's instructional program and aligned with state academic content and student academic
achievement standards [Section 1116(e)(5)(B); 34 C.F.R. §200.47(b)(1)(ii), (b)(2)(i})]. This does not mean that the
instructional content and methods of a potential provider must be identical to those of the district, but they must share a
focus on the same state academic content and student academic achievement standards and be designed to help
students meet those standards. One of the virtues of SES is that providers offer a diversity of programs from which
parents may choose that are consistent with, but not necessarily identical to, the district's instructional program.
Nonetheless the SES program must be aligned with NJ academic standards.

All applicants should describe the connections between its proposed SES program and the state’s academic standards
and, where possible, cite the specific academic standards the program addresses.

The application is evaluated on the extent to which you clearly and specifically describe your program’s connection and
alignment to the state academic standards and NJ district’s instructional programs. For more specific information on the
state academic standards see the NJ Academic Standards Web site at http://www.njcccs.org/

If the applicant is a high-performing district or school not designated as a “school in need of improvement”, indicate how
the proposed SES program reflects the high-performing district's/school’s unique instructional philosophy and academic
content.

Each response must be clearly labeled with the section header and the number of the corresponding question. Describe
in detail the nature of the academic services that will be provided:

1. Describe how the services offered align with the language arts literacy, science and mathematics standards as
outlined in the NJ CCCS. Cite examples of specific standards and elements of the program.

2. Demonstrate a clear link between the academic program that a student experiences during the regular school day
and the instruction of the SES program provided. Explain how your program complements the district's instructional
program.

3. Describe specific methods and strategies for serving eligible students from special populations such as students with
learning disabilities, English Language Learners, gifted students, etc.

4. Describe the program design or organizational structure of service delivery (location, supervision, staff). In this
section, include a typical schedule for SES.


http://www.njcccs.org/�
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Application Part Il Section B: Evidence of Links between Research and Program Design

(Limit 1 page) MAXIMUM SCORE: 10 Points

One of the most important considerations in assessing the educational practices of a potential SES Provider is whether
those practices result in improved academic achievement for students in the subject areas of the State’s academic
assessments required under Section 1111 of the ESEA. Applicants should submit academic research supporting the
particular instructional program proposed for use. Submit, for example, 1) research that demonstrates how the unique
curriculum, 2) instructional strategies, 3) materials, 4) student group size, and 5) lesson planning structure are designed
to increase the academic achievement of NJ students. A State Educational Agency (SEA) has the authority and the
responsibility to approve only entities that will contribute to increased student achievement [Section 1116(e)(4)(B); 34
C.F.R. §200.47(b)(1)()]-

Explain how the key instructional strategies and major program elements are 1) high quality, 2) based on research, and 3)
specifically designed to increase student academic achievement. Major design elements may include, but should not be
limited to, mode of instruction, staff/pupil ratio, mastery learning, and/or time on task, etc. Research citations must be
included.
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Application Part Il Section C: Evidence of Demonstrated Effectiveness

(Limit 3 pages) MAXIMUM SCORE: 35 POINTS

An approved SES provider must have a demonstrated record of effectiveness in increasing the academic achievement of
students in subjects relevant to meeting the State’s academic content and student achievement standards [Section
1116(e)(12)(B)(i); 34 C.F.R. §200.47(b)(1)(1)]. (In NJ, three academic content area qualify for SES: Language Arts
Literacy, Math and Science)

An State Education Agency must consider whether a potential provider can demonstrate that its program meets this
standard for approval [Section 1116(e)(4)(B)].

Without exception, all applicants must provide a clear, concise narrative including evidence of program effectiveness in
improving student’s academic achievement.

Note: Applications will be evaluated on the extent to which there is a demonstrated record of effectiveness in
improving students’ academic achievement. Weighted consideration is given to evidence of positive impact
on student achievement measured by NJ state and district assessments. Evidence of positive impact on
additional outcomes (e.g., school grades, family/parents/parents/families satisfaction, student discipline, student
attendance, and/or retention/promotion rates) is also considered as well as provider conducted studies and other
sources of evidence. Please note that priority will be given to third-party, independent research. (See the
USDOE Web site on "Doing What Works" for more information on evidence of effectiveness at
http://www.ed.gov/nclb/methods/whatworks/edpicks.jhtml .

Each response must be clearly labeled with the section header and the number of the corresponding question:

1.

2.

Provide evidence that the program has had a positive impact on student achievement as demonstrated through a
state, district, and/or other independent, valid, and reliable performance test. Other forms of evidence will also be
considered such as:

(@ Evidence that the program has a positive impact on student performance using a measure that is not a
national or statewide instrument (i.e., a test you developed) and/or using school grades, homework
completion, or school/teacher administered subject area tests;

(b) Letters of reference from students, parents/ families, administrators or other district personnel:

(c) Additional evidence of improved outcomes, such as student attendance, retention/promotion rates, graduation
rates, parent/family satisfaction, and/or student behavior/discipline rates. In all cases, cite research studies
done on your program and provide specific support data.

Provide specific evidence that the program has accelerated the academic achievement of subgroups such as
students with disabilities, students from ethnic/racial minorities, English Language Learners, and other special
populations.

Describe how the organization is using data and other information collected to continuously improve the tutoring
program. Explain any adjustments that were made to your program since it was originally approved and how the
changes improved your program.


http://www.ed.gov/nclb/methods/whatworks/edpicks.jhtml�
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Application Part Il Section D: Assessment and Progress

(Limit 1 page not including the space below) MAXIMUM SCORE: 15 POINTS

The application will be evaluated on the extent to which you clearly describe the specific assessment programs and
practices used to diagnose a student's needs, prescribe an instructional program to meet that student's needs, and
evaluate and monitor that student’s progress towards clearly identified goals. Your description should address all of the
indicators.

Each response must be clearly labeled with the section header and the number of the corresponding indicator:

1. Describe the specific process used to assess/diagnose student needs and identify skills or knowledge gaps. List
specific diagnostic tests.

2. Describe the process used to evaluate, monitor, and track student progress on a continuous and regular basis.

3. Describe the process of developing and utilizing an Individual Student Learning Plan (ISLP) to prescribe an effective
instructional program. Based on individual student needs, performance goals and a timetable for achievement gains
provide a sample Individual Student Learning Plan (ISLP).
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Application Part Il Section E: Communication with Parents/Families and District/Schools

(Limit 1 page not including the space below) MAXIMUM SCORE: 10 POINTS

The application will be evaluated on the process and practice of engaging parents/families and schools/teachers in the
development of the Individual Student Learning Plans and providing student progress reports to parents/ families and
schools. Quality indicators include, but are not limited to, consistency, relevancy to the Individual Student Learning Plan
and the extent to which your program actively provides a meaningful process and practice for sharing information and
inviting support for student achievement.

Describe the specific procedures used to report student progress to parents/families, teachers, and appropriate school
district staff. Attach both a sample Individual Student Learning Plan and a sample student progress report.

Each response must be clearly labeled with the section header and the number of the corresponding question:

1. Describe how the school, parents/families and your agency work together to develop the Individual Student
Learning Plan and how use of the plan helps students to meet their academic goals.

2. Explain how student progress is actively communicated to parents/families, teachers and appropriate district
staff in accordance with confidentiality provisions as set forth in ESEA. (Posting on a Web site is not acceptable
communication to parents/families.)

Samples must be clearly marked as attachments and included at the end of the application.



34

Application Part Il Section F: Qualifications of Instructional Staff and Professional Development

(Limit 1 page not including the space below) MAXIMUM SCORE: 10 POINTS

The application will be evaluated on the employment of qualified SES teachers and support staff; a commitment to the
provision of ongoing professional development relevant to the unique aspects of the providers program and students
living in poverty; and the application of developmental research as it applies to the improvement of provider services.

To ensure that the teachers employed by Supplemental Educational Services (SES) Providers are capable of providing
high quality instructional services the New Jersey Department of Education requires all NJ SES Providers to employ
certified teachers to deliver direct student instruction.

A certified teacher is defined as: A college graduate who has met the basic requirements for state teaching certification
including the academic study, applicable test requirements and receipt of a teaching certificate issued by the State Board
of Examiners. (For more information on NJ certification for teachers please go to the NJ Licensing and Credentials Code at:
http://highpoint.state.nj.us/education/code/current/title6a/chap9.pdf and
http://highpoint.state.nj.us/education/educators/license/teacher/)

Individuals possessing paraprofessional credentials, substitute teaching credentials, emergency certificates, or non-
teaching educational services certificates do not qualify as certified teachers for NJ SES. These individuals may assist or
support an SES instructor as a paraprofessional, but may not engage in direct teaching.

Paraprofessional is defined as: an employee who provides instructional support with Title |, Part A funds.

Respond to the following:
- Explain the process by which qualified supervisory and instructional staff members are selected.

- Explain how staff is trained to work with a diverse student population, e.g., English Language Learners, migrant
students, homeless students, students living in poverty, and students with disabilities.

- Outline the professional development provided to staff for the purpose of increasing the effectiveness of
instruction and staff's knowledge of the NJ CCCS and instructional strategies.


http://highpoint.state.nj.us/education/code/current/title6a/chap9.pdf�
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Application Part Il Section G: Discipline, Health and Safety

(Limited to 2 pages not including the space below) MAXIMUM SCORE: 20 Points

The application is evaluated on evidence that the provider's program complies with federal, state, and local health and
safety standards and that the agency has a plan to address a safe learning environment, student behavior/discipline
problems and emergencies to ensure the safety of all students engaged in the program.

Each response to the questions below must be clearly labeled with the section header and the number of the
corresponding question.

1.

Explain in detail the attendance policy, sign-in and sign-out procedures, drop-off/pick-up procedures, and any
other policies and procedures that account for student whereabouts and ensure their physical safety at all times
during the scheduled SES sessions. Describe the process for notification of student absences.

Explain in detail the student conduct/discipline policy. Describe any policies and resources available for
teachers. Describe how parents/families, school administrators and classroom teachers are engaged in
addressing any student behavior difficulties.

Describe the plan for emergency situations or temporary suspension of service resulting from SES teacher
illness, severe weather, or other unfavorable conditions. Include notification procedures for emergency
closure/cancellation.

Include the process used to secure documentation before hiring all employees (ex. criminal background checks,
copy of teaching certification, references from prior employers, etc.) When employing district staff, providers
must maintain complete employment records for all employees. In addition, if employees tutor in student homes,
indicate whether employees are bonded.

Provide evidence of safe facilities for SES use. If the agency uses facilities other than its own, describe how the
agency ensures that the location and facilities are safe.

Required documentation if not using a school facility: If using the agency’s own facilities, or any facility other
than a school building, applicants must provide a copy of the following for each facility:

a. Certificate of occupancy.
b. Current annual inspection report from the local fire officials approving use of the facility.

c. Current annual inspection report from the local health official approving use of the facility if prepared
food service is provided.
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Application Part Il Section H: Evidence of Financial Capacity

Attention School Districts: Submit the most recent financial audit conducted on behalf of the school district by
an independent Certified Public Accountant (CPA) instead of the information requested in this section.

A State Educational Agency (SEA) is responsible for developing criteria to determine whether a provider is “financially
sound” for the purposes of providing SES. NJ DOE requires potential SES providers to submit audited financial
statements or other evidence. An SEA might also employ site audits to verify the accuracy of the information submitted.
To determine financial soundness, an SEA need not examine or monitor a provider’s daily expenditures.

Clearly label and attach evidence of fiscal stability and financial capacity to operate as an SES Provider as required by
ESEA, Section 1116(e)(12)(B)(iii). In order that the application reviewers can easily locate your financial information,
attach the evidence of financial stability as the final pages of the application. Include a 1) copy of Federal and State tax
returns for the last two years (e.g., Form 1120 for for-profits, Form 990 for non-profits) and at least one of the following:
2a) Audited financial statements for the last two years, 2b) credit rating from an independent rating agency or 2c)
statements from an established financial institution; and 3) if available, attach a copy of the agency’s annual report
describing major business activities or business plan.

Other Financial Related Matters

1. Briefly describe how you will fund the start up of SES operations such as payroll, insurance, NJ Business Registration
Certificate, rent, criminal background clearance for all employees, and materials. (School districts often take 60 to 90
days from the date of service to pay invoices and SES providers must be able to consistently serve students and meet
expenses during this period.)

2. NJDOE has consulted with the New Jersey Department of Labor regarding hiring staff to provide SES services.
Payment of all individuals is deemed to be “wages” and not “independent contractor payments.” This issue impacts tax
withholdings and NJ SES providers must comply with this provision. How does your agency comply or what
modifications will you make in order to comply?
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APPLICATION PART Ill: PROVIDER ASSURANCES

New Jersey Supplemental Educational Services 2011-12 Provider Assurances
The following assurances are required of all New Jersey SES providers.

A. General Assurances: All state-approved SES providers . . .

1. Will abide by the SES provisions of http://www.ed.gov/print/programsttitleiparta/legislation.ntml and the USDOE Supplemental Educational
Services Non-Regulatory Guidance of January 14, 2009, found at: http://www.ed.gov/policy/elsec/quid/suppsvesquid.doc.

2. Will comply with policies as described by the Education Industry Association Code of Professional Conduct and Business Ethics for
Supplemental Educational Services Providers found at:
http://www.educationindustry.org/ElAffiles/ccLibraryFiles/Filename/000000000220/EIA%20SES%20Code_of Standards and Ethi
cs_final%20rev_1-08-08.pdf.

3. Will exercise reasonable judgment and take precautions to ensure that their potential biases, the boundaries of their
competence, and the limitations of their expertise do not lead to or condone unjust business or educational practices.

4. Wil act in the best interest of students as specified by the district and state.

Respect cultural, individual, and role differences, including those based on age, sex, gender identity, race, ethnicity, culture,
national origin, religion, sexual orientation, disability, language and socioeconomic status.

6. Will resolve conflicts that may arise between themselves and a district, parent or other provider.

7. Will present evidence, prior to state approval, that the agency is registered with the New Jersey Department of Treasury
(http://www.State.nj.us/treasury/revenue/index.html).

8. Will submit evidence of adequate liability insurance in the minimum amount of $1 million per occurrence. Adequate liability
insurance will be maintained for the term of providers’ state approval.

9. Will submit all relevant information necessary for clear review and understanding of the proposed SES program and
understands that appeals to the decision of the State are limited to NCLB procedural issues only. Any procedural appeals
must be submitted to the NJDOE within 60 calendar days of the date of the determination notification.

10. Understand that contents of the application are covered under the Open Public Records Act P.L. 2001, CHAPTER 404
N.J.S.A. 47:1A-1 et seq. (OPRA) and are therefore, available to the public. Prior to releasing any information requested
through OPRA, the NJDOE is committed to redact information allowable under the law, such as personally identifiable
information, social security numbers, personal tax or bank records, and trade secrets. For specific information the OPRA
Website is: http://www.state.nj.us/grc/act.html.

11. Will supply every district with accurate pre- and post- assessment data for all students and will build the Individual Student
Learning Plan (ISLP) goals on the unique needs of each student.

12. Will remain true to the state approved application in all areas of professional practice, specifically the approved geographical
area of service, instructor qualifications and state-approved instructional fees as listed on the NJ SES Application. Billing
districts any other rate or providing students with a less qualified instructor than approved constitutes fraud and may result in
immediate withdrawal of state approval and mandatory repayment of any improperly collected funds.

13. Will not impose additional admission criteria on eligible students.
14. Agree to provide notification to the NJDOE if removed from the SES Approved Provider List in any other state.
15. Agree to meet all terms and timelines of requirements, agreements and contracts with districts and the state.

B. Criteria for Approval: All state-approved SES providers . . .

1. Ensure that the demonstrated record of effectiveness reported to the NJDOE is accurate and true.

2. Ensure that the instruction and content of the SES program are consistent with the instruction provided, and content used by,
the local educational agency and State, and are aligned with New Jersey Core Curriculum Content Standards in language
arts literacy, mathematics and /or Science.


http://www.ed.gov/print/programs/titleiparta/legislation.html�
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Assure services are provided outside of the regular school day.

Ensure the confidentiality of students’ needs and progress, and share this information only with parents/guardians and
appropriate school personnel.

&~

Will not disclose to the public the identity of any student who is eligible for, or receiving, supplemental educational services.
Agree to uphold all applicable federal, state, and local health, safety, and civil rights laws.
Assure that all instruction and program content is secular, neutral, and non-ideological.

Assure that eligible students with disabilities and eligible students with limited English proficiency have equal access to
services offered by the organization and that supplemental educational services are available in locations accessible to
individuals with disabilities, to the extent required by section 504 of the Rehabilitation Act of 1973 (29 U.S.C. §794) and the
Americans with Disabilities Act (42 U.S.C. §812101 et seq.).

9. Will be fiscally sound.

© N o o

C. Communication: All state-approved SES providers . . .

1. Supply, at a minimum, monthly academic achievement progress reports, as well as an annual report summarizing student
progress upon completion of services to parents/families, students’ school district and to the State. Reports to parents will be
in a format, and to the extent practicable, in a language, or other mode of communication that the parent can access and
understand.

2. Collaborate with the school and parents/family to develop an Individual Student Learning Plan providing appropriate services
for the student.

3. Make multiple and reasonable efforts to involve parents/guardians in developing the needs assessment for the student,
developing a plan of services, and exchanging information on the progress of the student.

D. Employees: All state-approved SES providers . . .

1. Will hire certified teachers to ensure that all SES instructors (tutors) are capable of providing high quality Supplemental
Educational Services (SES) consistent with the instructional program of the local district and the student academic standards
and assessments of the state.

2. Will not hire any school administrator or individual that has decision-making authority or influence over a served district for
any purpose (including program/site supervision or instruction).

Will honor any dual employment clause in effect in any district.

Will not permit any district employee to perform targeted recruitment of students/parents or staff (Targeted recruitment means
exerting influence or encouragement toward one agency).

5. Will not make any assignments to any district employee that places the individual in a conflict of interest with their primary
employment at the district (such as obtaining mailing lists, Free and Reduced Price Lunch lists, recruiting students/parents or
instructional staff for the benefit of one agency, etc.).

> w

6. May employ district teachers for SES instructional purposes in their district of primary employment. District teachers may not
serve in an administrative capacity in their own district.
7. Will supply supervision for all SES instructors. SES Provider supervisors in served districts may not be district employees as

this may cause a conflict of interest between the individual’s primary and secondary employment.

8.  Will strive to maintain instructional excellence by continuing to support and improve the skills of instructional employees and
is committed to providing applicable professional development activities.

9. Agree to provide to each contracting district a copy of a valid driver’s license for each individual that transports students (if
student transportation is supplied).
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E. District Partnerships: All state-approved SES providers . . .

1.

Understand that implementation of a local SES program is the sole responsibility of a school district and the provider and/or
its representatives may not cause a disruption to a district's implementation of any federally required program or to the regular
business of a public school district including the functions of a district central office, building administration, student
instruction, student management activities such as arrival/dismissal, and parent meetings.

Agree to abide by all district requirements for vendors, as well as the conditions of the SES contract in compliance with ESEA
§1116(e)(6)(A)(B).

Understand that contractual requirements in districts may vary. Provider agrees to abide by conditions of district contracts
that are applied equitably to all like vendors.

Understand that if partnering with a school district on the implementation of the district's SES program the provider must obey
all district requirements and must receive district approval for all participatory acts, such as distribution of materials,
attendance at events, communication with students and their families.

Understand that a NJ SES Provider may not participate in any district SES program partnership activities at the exclusion of
other providers which creates an unfair advantage over other providers. District SES partnership activities must be available
to all interested SES providers.

F. Student Attendance Policies: All state-approved SES providers . . .

1.

2.

3.
4,

Understand that student signatures are required on attendance records on the day of attendance. No student attendance
records may be signed by a provider representative nor may signatures be entered at a later date.

Will provide student attendance records with all district invoices. Providers will only invoice districts based upon SES academic
services rendered to students. SES payments, using federal funds, will only be made for instructional time. (Snack time,
recreation, or special events are not hillable SES instructional time.)

Will group students in tutoring sessions by single grade or no more than two consecutive grade spans.

Understand that student attendance policies must be included in local district service contracts. The district and the provider may
negotiate procedures to address excused student absences and make up sessions. In the case of unexcused absences the
provider agrees to notify the parent and the district after the first unexcused absence and at the second unexcused absence the
provider must remove the student from its roster and the district is required to offer SES to the next student on the waiting list.

G. Student Recruitment: All state-approved SES providers . . .

1.

Agree to comply with the New Jersey Department of Education’s policy with regard to the use of incentives by supplemental

educational services providers as described by the Education Industry Association/Code of Professional Conduct and

Business Ethics for Supplemental Educational Services Providers at:;

http://www.educationindustry.org/E|Affiles/ccLibraryFiles/Filename/000000000220/EIA%20SES%20Code _of Standards and
Ethics final%20rev_1-08-08.pdf and

Agree not to promote their own organization at the exclusion of other competitors.
Understand that they may not in any way infer an exclusive partnership with a district or school.

Understand, if providers use a door-to-door strategy for marketing purposes, SES Providers may not infer association with
any school or district, nor are they permitted to distribute materials or promote their services by using district materials. The
Provider bears all responsibility for upholding state and local laws and ordinances. Neither the NJDOE nor NJ school districts
support door-to-door community enroliment in any SES program.

Agree to follow the procedure for registering eligible students set forth by the school district.

H. Student Supervision and Safety: All state-approved SES providers . . .

1.

2.

Assure that all individuals employed by, or otherwise associated with, the organization, including but not limited to the
owner/operator, secretaries, tutor, volunteers, janitors, etc., are subject to all of the fingerprint and criminal history record
check requirements as mandated pursuant to N.J.S.A. 18A-6-7.1 et seq., N.J.S.A.39-17 et seq., or N.J.S.A.18A: 6-4.13 et seq.

Assure compliance with the New Jersey School District Requirements for Tuberculosis Testing of SES instructors as outlined
in Appendix F of this document.
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3. Have documented procedures to ensure the health, well-being and safety of all students in their charge. (Procedures must be
provided with this application and submitted to each contracting district served.)

4. Will provide a healthy, safe, and clean environment in which to serve students.

5. Will abide by all building use policies and will obey all safety and visitation policies of the district/school when on district
property.

6. Will supply constant, reasonable, competent supervision to all students appropriate to the age of the children and the
circumstances.

7. Assure that SES instructors apply appropriate and effective classroom management techniques at all times.

. Fidelity: All state-approved SES providers . . .

1. Assure that all information supplied in this document is true, accurate and complete in all details of the program and regarding
the capacity to deliver the proposed scope of services.

2. Agree to abide by all information in this document ensuring that program delivery remains consistent with the program and
practices outlined herein for the term of approval.

3. Agree to maintain and have available for inspection by NJDOE monitors a complete file on all personnel employed by the
agency (including those hired form the district) to included proof of criminal background check, evidence of professional
development and any other documentation deemed appropriate.

4. Agree to maintain accurate records and present upon request of the NJDOE if selected for monitoring.

The undersigned hereby certifies that | am an individual authorized to act on behalf of the organization in submitting this application and assurances. | certify that all of
the information provided herein is true and accurate, to the best of my knowledge. | understand that, if any of the information contained herein is found to have been
deliberately misrepresented, that may constitute grounds for denying the applicant’s request for approval to be placed on the New Jersey List of Approved Supplemental
Educational Services Providers or for removal from that same list. | further certify that the organization will comply with all the assurances set forth herein.

Name of Organization:

(PLEASE PRINT/TYPE)

Name of Authorized Representative: Signature of Authorized Representative:
(PLEASE PRINT/TYPE)

Title of Authorized Representative: Date Signed:

(PLEASE PRINT/TYPE)
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APPENDIX A

State of New Jersey
Department of Education
Office of Student Achievement and Accountability

Supplemental Educational Services
Final Check List

Provider Name

Before you can consider your application packet complete make sure you complete and included the following items:

O Application Part I: Provider Profile

Section A: Provider Identification/Contact Information
Section B: Geographic Service Area

Section C: Academic/Instructional Information

Section D: Student Recruitment

Section E: Statement of Qualifications and Effectiveness
Section F: Provider Fees

Section G: Provider Registration and Liability Information

O O0OO0OO0O0O0O0

O Application Part II: Provider Program Proposal

Section A. Program Design and Alignment with State Standards and Curriculum (limit 4 pages)
Section B. Evidence of Links between Research and Program Design (limit 1 page)

Section C. Evidence of Demonstrated Effectiveness (limit 3 pages)

Section D. Assessment and Progress (limit 1 page)

Section E. Communication with Parents/Families and Districts/Schools (limit 1 page)

Section F. Qualifications of Instructional Staff and Professional Development (limit 1 page)
Section G. Discipline, Health and Safety (2 pages)

Section H. Evidence of Financial Capacity

O O0OO0O0OO0O0OO0O0

O Application Part lIl: Provider Assurances

Appendix
0 Appendix A: See Directions Below*
O | have read and understand:
0 Appendix B: Resources
Appendix C: Application Scoring Process
Appendix D: Definitions
Appendix E: NJ SES Compliance and Safety Investigation Reports
Appendix F: NJ School District Requirements for Tuberculosis Testing of SES Providers
Appendix G: Code of Professional Conduct and Business Ethic for SES Providers
Appendix H: USDOE Supplemental Educational Services Non-Regulatory Guidance

O 0000 O0

*Please place the completed checklist on top of the original application and remember to include one original and two copies,
with the original clearly marked.
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APPENDIX B

Resources to Assist Providers in
Developing Effective Supplemental Educational Services Programs

1. No Child Left Behind Supplemental Educational Services Non-Regulatory Guidance:
www.ed.gov/policy/elsec/quid/suppsvesquid.doc

2. New Jersey Department of Education Supplemental Educational Services Web link:
www.nj.gov/njded/title1/program/ss/

3. Giving Parents/families Options: Strategies for Informing Parents/ families and Implementing Public School Choice
And Supplemental Educational Services Under No Child Left Behind
http://www.ed.gov/admins/comm/choice/options/index.html

4. The Supplemental Educational Services Quality Center produced a comprehensive guide for entities interested in
becoming providers. Download guide from http://www.tutors4kids.org/ToolkitDownload.asp

5. New Jersey Department of Education information on school improvement and accountability:
www.nj.gov/njded/titlel/accountability/

6. New Jersey Department of Education, Academic and Professional Standards Web site with information on the state
academic standards: http://www.nj.gov/education/cccs/2009 :

7. New Jersey Department of Education schedule for transitioning to the new state standards
http://education.state.nj.us/broadcasts/2010/0CT/19/823/CCCS%20Timeline.pdf

8. Center for Faith-Based and Community Initiatives hosts free regional workshops. Visit
www.ed.gov/about/inits/list/fbci/suppserv-workshops.html

9. The Supplemental Educational Services Quality Center produced a comprehensive toolkit for parents and community
leaders, SES in Action: A Toolkit for Parents and Community Leaders. Download toolkit from
www.tutors4kids.org/documents/SES Action Toolkit Color Web FINAL.pdf

10. United States Department of Education (USDE):
http://www.ed.gov/admins/comm/suppsvcs/edpicks.jhtml?src=In.

11. SES Guidance and Resources for private schools (NJDOE): http://www.nj.gov/njded/title1/program/ss/private.shtml

12. New Jersey Department of Education information on Criminal History Review when Contracted Service Providers are
Functioning in Multiple Districts _http://www.nj.gov/njded/educators/crimhist/
http://www.nj.gov/education/educators/crimhist/forms.htm
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APPENDIX C

Application Scoring Process

The goal of the NJ SES Provider Approval Process is to promote participation by the maximum number of quality
providers and to ensure (to the extent practicable) that parents have as many choices as possible. ESEA requires that,
whatever criteria a state develops, those same criteria be used to approve all SES providers.

The New Jersey Department of Education uses an objective process for scoring supplemental educational services
provider applications.

Step One

1. Applications are screened for eligibility using the following criteria:

o Application submission by the state deadline,
Compliance with required submission format on page 17,
Signed statement of SES Provider assurances (original signature required),
Evidence of a current New Jersey Business Registration Certification,
General liability insurance of $1,000,000 minimum per occurrence, and
Evidence that the agency is financially sound.

2. Eligible applications are assigned to reader panels.
3. Applicants filing non-eligible applications (failing to meet the above criteria) are notified of their status.

Step Two

1. Reader panel members undergo rigorous training and preparation.
2. Areader panel reviews each application using a scoring rubric based on the application criteria.
3. Each reader scores the application independently.

4. These scores are then averaged to determine the final score.

Note: Consideration for approval is based on a combined averaged score of 98 or better.

Step Three

1. If individual reader scores fall more than 10 points apart, or if scores fall both above and below the required
minimum passing score of 98, an additional reader is assigned for a second tier review.

2. Scores of the reviews are averaged and compared against the minimum requirement.

3. When an additional reader is used, and the average is below the required minimum, the results of each reader’s
final score are analyzed to avoid skewing. For example, even though an average of the scores is below the
minimum (such is the case if there is one very low score), if the majority of readers scored the application above
the minimum (approved the application) then the application is approved.
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APPENDIX D

Definitions

Adequate Yearly Progress: Adequate yearly progress (AYP) is the measure of the extent to which students in a school, taken as a
whole and certain groups within the school, demonstrate proficiency in at least language arts literacy, mathematics and science. It
also measures the progress of schools using other academic indicators, such as the graduation or attendance rate. The same
provisions also apply to districts. Each State has developed its own definition of AYP, and these definitions have been approved by
the U.S. Department of Education and are available in the State’s accountability plan on the Department's website
(http://www.ed.gov/admins/lead/account/Stateplans03/index.html). ~ State definitions must reflect the objective of all students
demonstrating proficiency by the end of the school year 2013-2014 [Section 1111(b)(2)].

Approved Provider List is the list of current year providers approved by the NJDOE to deliver SES services. The approval period is
for four years from September 1, 2011 to August 31, 2015. Each approved provider listed serves at the pleasure of NJDOE unless
otherwise noted on the NJDOE web site at: http://www.nj.gov/education/titlel/program/ss/providers/apprv-0809/

Certified Teacher: A certified teacher is defined as: A college graduate who has met the basic requirements for state teaching
certification including the academic study, applicable test requirements and receipt of a teaching certificate issued by the State Board
of Examiners. Individuals possessing paraprofessional credentials, substitute teaching credentials, emergency certificates, or non-
teaching educational services certificates do not qualify as certified teachers for NJ SES. These individuals may assist or support an
SES instructor but may not engage in direct teaching. (For more information on NJ certification for teachers please go to:
http://highpoint.state.nj.us/education/educators/license/teacher/ and the NJ Licensing and Credentials Code at:
http://highpoint.state.nj.us/education/code/current/title6a/chap9.pdf.)

Change in Scope of Services: After stabilizing their services during the first year of state approval, NJ SES Providers may submit a
written request to the NJ DOE asking to amend their state application by changing the approved scope of work. More information on
the process for a Change in Scope may be found on the NJDOE SES Web page at: http://www.nj.gov/education/titiel/program/ss/.

Common Core State Standards are designed to build upon the most advanced current thinking about preparing all students for
success in college and their careers. This will result in moving even the best state standards to the next level. The Standards were
informed by the best in the country, the highest international standards, and evidence and expertise about educational outcomes..
http://www.corestandards.org/

Corrective Action: A school identified for corrective action is a school that has not made AYP for four years [Section 1116(b)(7)].

District-Affiliated Providers: A district-affiliated entity may be made up of an individual or a group of teachers who work in a school
or a district. These individuals may be employed in a school identified as in need of improvement, corrective action, or restructuring.
(For more information on this subject please see C-12 of the federal Non-Regulatory Guidance, Appendix B of this document)

Any entity affiliated with a district or school identified for improvement may apply to be an SES Provider if the State can determine that
the entity is separate and distinct from the district or school in which it is operating.

NJDOE has determined that an entity must meet all of the criteria below in order to be considered separate and distinct from its
district in order to be eligible to serve as an SES Provider. In making that determination, the State considers whether the entity
satisfies the following criteria:

v/State law establishes the entity as separate and legally distinct from the district. (The entity must have a Business Registration
Certificate [BRC] with the Division of Taxation.)

v'The entity has decision-making authority independent from the Superintendent.

v'The entity has a separate stream of funding and does not rely on the district for its financial stability.

v'The entity has its own hiring capabilities and does not abide by the district's hiring obligations and requirements.

v"The entity must clearly have its own operating structure (e.g., a means of communicating with the public separate from the district).

v'The entity has a separate and independent advisory committee.

v'The entity has status as a 501©(3) non-profit organization.
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Additionally, a district-affiliated entity must meet all of the standard criteria required of all other SES Providers in the State, including
providing high-quality instruction and demonstrating a record of effectiveness. Moreover, as a condition of approval, such an entity
must function as any other SES Provider in the district. For example, this means that the entity, despite its district affiliation, must not
have access to information unavailable to other SES providers, such as student addresses for marketing purposes; district employees
may not recruit through means unavailable to any other provider; and due to the overwhelming district staff advantage of familiarity
with students and parents/families, district employees may not represent the entity and recruit at provider fairs. Such provisions give
the district-affiliated entity a clear unfair advantage in what is intended to be a free market system.

Eligible Student: Students eligible for supplemental educational services are those students from low-income parents/families who
attend schools that are in their second year of school improvement, in corrective action, or in restructuring. Eligibility is thus
determined by whether a student is from a low-income family and the improvement status of the school the student attends [Section
1116(e)(12)(A)]. Note that this differs from the eligibility criteria for public school choice, which is made available to all students in
schools in need of improvement, corrective action, or restructuring.

Eligible School: An eligible school is a school that has students eligible for supplemental educational services. This includes (1) a
Title 1 school that does not make adequate yearly progress by the end of the first full school year after having been identified as a
school in need of improvement [Section 1116(b)(5)]; (2) a school that is in corrective action [Section 1116(b)(7)]; and (3) a school
identified for restructuring [Section 1116(b)(8)].

Legal Entity: A group of individuals that legally act as one for business purposes. This concept allows for easy conduct of business
under the name of the legal entity instead of the individual names of the people making up the business. An example of a legal entity
for SES purposes might be several individual teachers who form a group under one tax number, for the purpose of becoming an SES
Provider. Franchise operations are considered separate legal entities from the parent organization.

New Jersey Core Curriculum Content Standards (NJCCCS) address two critical education priorities. The standards align with the
knowledge and skills needed by all students for post-secondary opportunities, which may encompass: four-year college, community
college, technical training, military service, direct entry into the workplace, and an array of future careers—including some that are just
being envisioned and others that are currently unforeseen. In addition, the standards by necessity reflect a framework for teaching
and learning that responds to the needs of 21st-century digital learners by incorporating the 'new literacy’s' required in an innovation
economy: the ability to effectively access, evaluate, and synthesize vast amounts of information; to apply knowledge and skills to
personal, workplace, and global challenges; to work collaboratively in cross-cultural settings; to solve problems creatively; and to act
ethically as citizens of the world community. (http://www.corestandards.org/)

Open Public Records Act (OPRA) is a State statute that replaces the “Right to Know Law” which governs the public’s access to
government records in New Jersey. OPRA was enacted to give the public greater access to records maintained by public agencies in
New Jersey by balancing the public’s interest in government records, respect for personal privacy, and the efficient process of
government. The law is compiled in the statutes as N.J.S.A. 47:1A-1 et seq. (Source: The New Jersey Open Public Records Act,
Handbook for Records Custodians, Fourth Edition - September 2010)

Paraprofessional: is an employee who provides instructional support with Title |, Part A funds.(Individuals possessing
paraprofessional credentials, substitute teaching credentials, emergency certificates, or non-teaching educational services certificates
do not qualify as certified teachers for NJ SES. These individuals may assist or support an SES instructor, but may not engage in
direct teaching.)

Per Pupil Allocation (PPA) The per-pupil financial obligation or PPA is the lesser of the actual cost of the services, or an amount
based on the following formula: an amount equal to the district’s Title |, Part A allocation received from the state divided by the
number of poor students in the district, as determined by estimates produced by the US Bureau of the Census. Click on the link below
to see the "SES maximum per-pupil amount,” calculated using this formula. This amount is listed by district and reflects the statutory
district "cap” on per-child expenditures for SES. http://www.nj.gov/education/titlel/program/ss/max.shtml

Provider: A provider of supplemental educational services may be any public or private (non-profit or for-profit) entity that meets the
State’s criteria for approval. Potential providers include public schools (including charter schools), private schools, districts,
individuals, and educational service agencies, institutions of higher education, faith- and community-based organizations, and private
businesses. A public school or a district that is in need of improvement may not be a provider. A provider (1) has a demonstrated
record of effectiveness in increasing student academic achievement; (2) can document that its instructional strategies are of high
quality, based upon research, and designed to increase student academic achievement; (3) is capable of providing supplemental
educational services that are consistent with the instructional program of the district and state academic content standards, (4) is
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financially sound, and (5) abides by all applicable Federal, State, and local health, safety, and civil rights laws [Section 1116(e)(12)(B)
and Section 1116(e)(5)(C)].

Public School Choice: Students who attend a school in need of improvement, corrective action, or restructuring are eligible to
transfer to another public school in the district, including a public charter school, that is not in need of improvement, corrective action,
or restructuring status. Districts are required to make at least two transfer options available to students, if at least two options exist,
and are responsible for paying all or a portion of transportation necessary for students to attend their new school; if funds are not
available to satisfy all requests for transportation, districts must give priority to the lowest-achieving low-income students who request
transportation 1116(b)(1)(E), 1116(b)(1)(F), 1116(b)(5)(A), 1116(b)(6)(F), 1116(b)(7)(C)(i), 1116(b)(8)(A)(i), and 1116(b)(9) through
1116(b)(13) (Also see www.ed.gov/policy/elsec/guide/schoolchoiceguid.doc).

Restructuring: A school identified for restructuring is a school that has not made AYP for five years [Section 1116(b)(8)]. The first
year of restructuring may be used for planning; the plan for the restructured school must be implemented no later than the second
year.

School Improvement: A school is in its first year of school improvement when it has not made AYP for two consecutive years. Once
in school improvement status, a school must make AYP for two consecutive years to exit. A school is identified for year two of school
improvement if it does not make AYP for a second year [Section 1116(b)(1)(A)].

Scope of Work is the educational program and service features reviewed and approved in the NJ SES Provider Application. NJ SES
Providers are approved based upon their capacity to serve NJ students according to the scope of work presented and considered in
the application. The stability of a NJ SES provider’s profile and scope of work is important to students, parents/families, districts, and
the state. Parents/families base their selection on an SES Provider for their child on this information and the state monitors providers
based on the fidelity of their stated scope of work and the details of what they deliver on a daily basis.

Key items in the scope of work include the “what” and “how” of program delivery as it was described in the SES Provider's application
and approved by the NJDOE. This includes the subject matter taught; materials used to deliver support for student achievement; the
assessment tools; fees for services; the approved geographic locations; and staff functions.

Supplemental Educational Services: Supplemental educational services are additional academic instruction designed to increase
the academic achievement of students from low-income parents/families that attend schools in their second year of school
improvement, in corrective action, or restructuring. These services may include academic assistance such as tutoring, remediation
and other educational interventions, provided that such approaches are consistent with the content and instruction used by the district
and are aligned with the State’s academic content standards. Supplemental educational services must be provided outside of the
regular school day. Supplemental educational services must be high quality, research-based, and specifically designed to increase
the academic achievement of eligible students. [Section 1116(e)(12)(C)].

Suspension: A temporary status designation for NJ SES Providers which will be posted on the NJ SES Approved provider list as a
result of an ongoing investigation by the New Jersey Department of Education. This connotation results in the suspension of all
recruiting and/or service delivery of the approved provider until a final determination is reached.
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APPENDIX E

NJ SES Compliance and Safety Investigation Reports: Confidentiality, Investigations and Findings

The delivery of student tutoring services, state compliance with the Supplemental Educational Services (SES) provisions
of the federal No Child Left Behind Act of 2001 (ESEA) and district support for student achievement is the primary focus
of the SES program.

The New Jersey Department of Education is bound by responsibilities listed in the SES provisions of the ESEA statute
and non-regulatory guidance, specifically that of annually reporting to the public about provider performance that impacts
student achievement and revocation of a provider's state approval to deliver services. SES provider performance is
communicated to the NJDOE via the Annual SES Provider Report, the Annual District Performance Report, Title |
Monitoring Reports, and NJ SES Compliance and Safety Investigation Reports.

Disclaimer/Confidentiality Policy

Confidentiality and the protection of communications during the investigation of NJ SES Compliance and Safety
Investigation Reports are considered an integral component of the integrity of NJDOE work with SES providers.
Supplemental Educational Services is a competitive free market system and, within reason, the department
recognizes and protects the confidentiality of information, alleged or learned, concerning the company’s business
practices, representatives and its accounting and financial matters.

During the course of investigating, all reported issues of concern or safety are discussed. Communication occurs
with the primary and/or secondary organizational contact listed on the SES provider application. This information is
contained in the public SES Provider Profile and must be kept current by the provider.

The NJDOE does not conduct communication with providers’ attorneys unless that individual is listed as the primary
or secondary agency contact. If a provider would like their attorney to participate in due process communications
one of the following options must be executed:

1. Aprovider can send a power of attorney letter, with original signatures, to the following address:
New Jersey Department of Education
Office of Student Achievement and Accountability
Supplemental Educational Services
P. 0. Box 500
Trenton, NJ 08625-0500

2. When a provider applies for approval or renewal as a New Jersey SES provider, it is possible to list the
agency attorney as the secondary contact.

Unless the NJDOE receives an original signature power of attorney document or verification of the name of an
agency secondary contact, we will honor confidentiality and limit all communication to the primary and secondary
agency contact.
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NJ SES Compliance and Safety Investigation Reports

The SES Compliance and Safety Investigation Report Form allows concerned individuals to articulate comments
through a uniform method of communication to the NJDOE SES staff. Alleged incidents of SES non-compliance may
be entered on the NJ SES Compliance and Safety Investigation Report Form available at:
http://www.nj.gov/education/titiel/program/ss/. The SES Compliance and Safety Investigation Report Form is not
intended to be released to the public as it may contain unsubstantiated allegations, personal contact information and
other written comments that may be unrelated to the SES allegation.

When an investigation becomes necessary, alleged incidents of SES non-compliance are entered on a document
referred to as an SES Concern/Response Form. The form is used as the vehicle that drives discussion, investigation,
a response from the accused, and ultimately, a resolution to any concerns during an SES investigative process. The
SES Concern/Response Form is available to the public through the Open Public Records Act (OPRA) with identifying
information redacted.

Via a meeting with the NJDOE, the SES Concern/Response Form is presented to the named agency for discussion
and response. The named agency is expected to respond to the concerns listed on the SES Concern/Response
Form within ten business days. After receipt, the NJDOE reviews the response within ten business days. On or
before the tenth day, the NJDOE notifies the accused of its findings and makes any necessary changes to approval
status on the Annual State Approved SES Provider List.

Findings may include:

e Revocation of state approval and removal from the Annual State Approved SES Provider List, with cause.
(Substantiated student safety issues of a serious nature will result in immediate revocation of state
approval.)

e Evidence of provider compliance with a detailed corrective action plan and probationary period in order to
remain on the Annual State Approved SES Provider List. Implementation of the corrective action plan is
monitored by the NJDOE.

e Aprobationary period

e Temporary suspension from the Annual State Approved SES Provider List. Suspension entails mandatory
cessation of recruitment and service delivery activities of an SES Provider.

Outcomes are considered when a provider applies for renewal. The state is required to publically report the
revocation of state approval of an SES Provider as well as performance that impacts student achievement.

Questions regarding the above process should be e-mailed to ses@doe.state.nj.us or 609-943-4283.
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NJ School District Requirements for Tuberculosis Testing of SES Providers

According to the NJ Department of Health and Senior Services a negative TB test result or clearance from a physician
that the individual does not have active disease should be obtained if the individuals work indoors with students 20 or
more hours a month. Academic tutors contracting with the district qualify under the health regulations.

If the individual is asymptomatic and there is a documented record of a TB test result during employment no additional
testis needed.

Tuberculosis testing is not required for those working indoors with pupils for less than 20 hours per month.

Those who are required to submit the results of the test and claim religious exemption cannot be compelled to submit to
tuberculosis testing. In these instances, a symptom assessment must be done by a physician. If TB-like symptoms are
reported, a physician must document that the individual does not have active disease. Each school district is responsible
for determining the criteria essential to document a valid religious exemption.

Therefore:

A district may hold SES contractors to the same standards and requirements it places upon all other
contractors serving in similar roles (e.g. direct contact with students).

Individual districts must require SES Tutors working with students for more than 20 hours a month
to submit evidence of a negative tuberculosis test or clearance from a physician that the individual
does not have active disease.

For additional information about the requirement of the TB test, please contact the NJ Department of Health and Senior
Services at: http://www.state.nj.us/health/.
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Appendix G

education industry association

CONNECT WITH US
Code of Professional Conduct and Business Ethic for Supplemental Educational Services Providers

Amended January 8, 2008

This revised code of ethics, as adopted by the EIA Board of Directors, shall become effective January 8, 2008.

SES Providers (and other education service providers) operate in an environment that touches communities, school officials,
parents/families, students and other providers. The importance of the activities and complexity of the interactions make it paramount
that EIA member organizations adhere to the highest standards of professional conduct and business ethics. In its role of providing
critical leadership to the education industry, both public and private, EIA has adopted this voluntary code to describe key
organizational behaviors and policies that will guide its member companies and others.

High quality educational programs delivered by trained professionals represent the core value that is to be reflected throughout all of
our partnerships with schools, parents/families and students. The following structure represents the collective judgment of what
constitutes ethical behavior. EIA members are committed to using it to guide decision-making and performance at all levels of their
organizations—from the CEO to the employee in the classroom. Accountability for achieving desired results consistent with these
guidelines and standards is the ultimate benchmark upon which EIA member service providers will be judged.

We encourage States and Local School Districts to adopt these guidelines into their governance, contractual and oversight systems
and apply all appropriate sanctions when the guidelines have been breached.

EIA Compliance Procedures:

1. EIA will develop educational materials on these standards for use by providers, States and school district personnel. These
materials will be distributed to members and non-members alike for their incorporation into their internal staff development
procedures.

2. All EIA members will sign a statement acknowledging their acceptance of these standards. EIA will maintain a list of signers on
its website for the public to review.

3. When a State or School District completes an investigation and has a finding that a breach of these guidelines has occurred, EIA
may issue its own censure, suspend or terminate the membership status of the Member. Before EIA acts, it will discuss the
matter with the party and offer the party the opportunity to present its information to an ad hoc committee of the Board of
Directors.

GENERAL GUIDELINES

In the conduct of business and discharge of responsibilities, Providers commit to:

1. Conduct community outreach and student recruitment and to serve students fully consistent with the terms of their state-
approved application and all state and local policies.

2. Conduct business honestly, openly, fairly, and with integrity.
3. Comply with applicable laws, statutes, regulations and ordinances.
4. Avoid known conflict of interest situations.

5. Never offer or accept illegal payments for services rendered.
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Apply these guidelines and standards throughout the company by insuring all employees understand them and act accordingly.
Refrain from publicly criticizing or disparaging other providers.

In the case of any conflict, first attempt resolution directly with each other. However, the parties involved may ask EIA to help
mediate potential disputes.

Comply with the confidentiality and non-disclosure provisions of all applicable federal, state and local laws, including those
relating to student identity, records, reports, data, scores and other sensitive information.

Be factual and forthright in reporting and documenting attendance rates, effectiveness of their programs, and in explaining the
theoretical/empirical rationale behind major elements of its program, as well as the link between research and program design.

Take appropriate corrective action against provider employees, consultants or contractors who act in a manner detrimental to the
letter or spirit of this code.

Take immediate steps to correct any actions on its part that willfully or inadvertently violate of the letter or spirit of this code.

STANDARDS SPECIFIC TO SES

EIA Members will consistently implement the ESEA Supplemental Services provisions and promote full access to SES
services. To that end,

Providers Shall:

1.

Not compensate school district employees personally in exchange for access to facilities, to obtain student lists, to assist with
marketing or student recruitment, to promote enrollment in a provider's program at the exclusion of other providers, to obtain
other similar benefits for their SES program, or for any illegal purpose.

Not employ any district employees who currently serve the districts in the capacity of Principal, Assistant Principal, or school or
district SES Coordinator.

Not employ any individuals, including teachers, parents/families or community leaders, who have any governing authority over a
school district or school site. The sole exception shall be in school districts that are considered rural and where there are few
providers.

Not hire school-employed personnel for any purpose other than instruction-related services or program coordination, as
described in item #3 in the next section below.

Not make payments or in-kind contributions to schools or school personnel, exclusive of customary fees for facility utilization in
exchange for access to facilities, to obtain student lists, to increase student enroliment, to obtain other similar benefits for their
SES program or for any illegal purpose.

Not misrepresent to anyone, including parents/families (during student recruitment), the location of a provider's program,
principal/district or state’s approval of a provider, or the likelihood of becoming so approved.

Not offer a student, parents/families or teacher any form of incentive for signing-up a student with a provider. This includes
restricting the promotion of any allowable attendance or performance incentives to the period following student enroliment. Only
then may the provider inform the student of any incentives that are directly linked to attendance or performance in SES.

Not sponsor promotional events including pizza parties on school grounds for student recruitment that are for the sole benefit of
a single provider. The preferred practice is for the school to organize such recruitment events that are for the benefit of all
providers, accepting voluntary sponsorship from providers.

Not employ any SES-enrolled student.
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10. Not use a district enroliment form that has the selected provider's name pre-printed as part of the form. Any facsimile of the
enrollment form used to demonstrate how to accurately complete it must be clearly marked as “SAMPLE” and this facsimile shall
in no way be used to actually enroll the student.

11. Not encourage students/parents/families to switch providers once enrolled. A student is considered enrolled once the District has
issued the formal student / Provider selection list.

Providers MAY:

1. Provide simple door prizes of a nominal value (approximately $2 per prize) and refreshments to potential students and their
parents/families, while attending informational sessions.

2. Offer enrolled students performance rewards with a maximum value of $50 that are directly linked to documented meaningful
attendance benchmarks and/or the completion of assessment and program objectives. These incentives shall not be advertised
in advance of actual enroliment.

3. Employ parents of an SES-eligible student subject to the following conditions. Each parents/families of an eligible student who is
hired by a provider must have a written job description and must be compensated on the same basis as all other employees of
the provider who perform similar work. No parents/families may receive any commission or other benefit related to the enroliment
of his or her child in a provider's program, nor may a parent be subject to any employment action by the provider on account of
the parents/families selection of an SES program for his or her child.

4. Employ school district employees (subject to items #2, #3 and #4 in the previous section above) for instruction-related services
or program coordination purposes as long as the person does not restrict the marketing or enrollment opportunities of other
providers, subject to District policies governing conflict of interests and other District-imposed requirements. However, tutors who
are currently employed by the school district may not recruit students.

5. Include in tutor compensation, incentives for student achievement consistent with a company’s written policy.

For more information about the Education Industry Association, contact Steve Pines, Executive Director, 800-252-3280,
spines@educationindustry.org or www.educationindustry.org.
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PURPOSE OF GUIDANCE AND SUMMARY OF MAJOR CHANGES

This guidance updates and expands upon the SES Guidance that the Department released on June 13,
2005. Itincludes a number of new and modified questions that address issues related to the Title |
regulations released in October 2008 (hereafter referred to as the 2008 Title | regulations), as well as other
major policy guidance the Department has issued since 2005. Responses to other questions are revised to
make them clearer or more responsive to issues based on experience gained from the implementation of
the Title | SES provisions.

The following are new questions that were not in the 2005 guidance: B-4, B-5, B-8, B-9, B-10, C-8, C-13, C-
20, C-21, C-22, C-28, C-29, C-30, C-34, D-1, D-2, D-4, E-2, G-3, G-4, G-5, G-6, G-7, G-8, G-10, G-11, G-
12, G-13, H-2, H-4, H-5, H-6, H-19, J-3, J-5, J-6, K-20, K-21, and all of Section L.

The responses to the following questions include significant new information or changes from the 2005
guidance: A-2, B-1, B-2, B-3, C-1, C-3, C-4, C-10, C-11, C-15, C-16, C-17, C-31, C-32, C-33, D-3, E-1, E-6,
F-2, G-1, G-2, G-9, G-14, H-1, H-3, H-7, H-8, H-9, H-10, H-15, H-16, H-17, H-18, H-21, I-1, I-3, J-4, K-1, K-
3, K-6, K-8, K-9, K-10, K-12, K-13, K-14, K-15, and K-16.

The following sections were re-arranged in this version of the guidance: Section G has become Section H,
Section H has become Section I, and Section | has become Section G. Additionally, several other
questions have been moved to another section or re-ordered within a section.

The following questions from the 2005 guidance are not included in this new version (numbering reflects
the format of the 2005 guidance): A-6, D-1, D-2, D-3, D-5, D-6, G-14, I-1, J-3, K-1,
K-19, K-21, and K-25.

This guidance represents the Department’s current thinking on SES requirements. It does not create or
confer any rights for or on any person. This guidance does not impose any requirements beyond those
required to comply with applicable law or regulations. If you are interested in commenting on this guidance,
please e-mail us your comment at OliGuidanceDocument@ed.gov or write to us at the following address:

U.S. Department of Education

Office of Innovation and Improvement
400 Maryland Avenue, SW
Washington, D.C. 20202

This guidance document supersedes the following guidance issued by the Department:

e Supplemental Educational Services Non-Regulatory Guidance, issued on June 13, 2005;

e Questions and Answers on the Participation of Private Schools in Providing Supplemental
Educational Services (SES) Under No Child Left Behind, issued on May 1, 2006, to the extent the
issues covered in the private schools guidance are covered in this guidance;

e Letter to State Chiefs on District-Affiliated Entities Becoming SES Providers, issued on May 10,
2006;
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e Letter to School Districts Regarding SES Providers Contacting Parents, issued on August 10,
2007;

e |etter to State Chiefs Regarding Individual Student Agreements and Computers Used in SES
Programs, issued on August 20, 2008; and

e All previous guidance on the SES provisions that the Department has issued informally, to the
extent the issues covered by such informal guidance are covered in this guidance.

Supplemental Educational Services
Title I, Section 1116(e) of the Elementary and Secondary Education Act

|. INTRODUCTION

A. GENERAL INFORMATION
A-1.  What are supplemental educational services?

Supplemental educational services (SES) are additional academic instruction designed to increase the
academic achievement of students in schools in the second year of improvement, corrective action, or
restructuring. These services, which are in addition to instruction provided during the school day, may
include academic assistance such as tutoring, remediation and other supplemental academic enrichment
services that are consistent with the content and instruction used by the local educational agency (LEA)
and are aligned with the State’s academic content and achievement standards. SES must be high quality,
research-based, and specifically designed to increase student academic achievement [Section 1116(e)(12)(C);
34 §C.F.R. 200.45(a)].

A-2.  What s the purpose of SES?

Title I, Part A of the Elementary and Secondary Education Act of 1965 (ESEA), as reauthorized by the No
Child Left Behind Act of 2001 (ESEA), calls for parents of eligible students attending Title | schools that
have not made adequate yearly progress (AYP) in increasing student academic achievement for three
years to be provided with opportunities and choices to help ensure that their children achieve at high levels.
SES provide extra academic assistance for eligible children. Students from low-income parents/families
who are attending Title | schools that are in their second year of school improvement (i.e., have not made
AYP for three years), in corrective action, or in restructuring status are eligible to receive these services.

State educational agencies (SEAs) are required to identify entities, both public and private, that qualify to
provide these services. Parents of eligible students are then notified, by the LEA, that SES will be made
available, and parents may select any approved provider in the geographic area served by the LEA or
within a reasonable distance of that area that they feel will best meet their child’s needs. The LEA will sign
an agreement with the provider selected by the parents, and the provider will then provide services to the
child and report on the child’s progress to the parents and to the LEA.



The goal of SES is to increase eligible students’ academic achievement in a subject or subjects that the
State includes in its ESEA assessments under Section 1111 of the ESEA, which must include
reading/language arts, mathematics, and science, as well as English language proficiency for students with
limited English proficiency (LEP).

A-3. What other educational options are available to students and parents under ESEA?

ESEA provides several options for parents. Two options address educational issues and one addresses
the issue of student safety.

Students attending Title | schools identified for improvement are given the option of (1) transferring to
another public school, or (2) receiving SES, depending on the eligibility of the student and the status of the
school. (An SEA may also require non-Title | schools to offer SES and public school choice.) The option to
transfer to another public school is available to all students enrolled in Title | schools that are identified for
improvement, corrective action, or restructuring. SES, as discussed in this document, are available to
students from low-income parents/families who are enrolled in Title | schools in the second year of school
improvement and for subsequent years. These options continue until the school has made AYP for two
consecutive years. In circumstances where public school choice is not possible (i.e., if all schools at a
grade level are in school improvement, if an LEA has only a single school at that grade level, or if schools
in an LEA are remote from each other making it impractical to transfer to a new school), we encourage
LEAs to consider offering SES during the first year of school improvement. When both options are
available, parents of students eligible for SES have the choice of which option they would prefer for their
child. For more information on public school choice requirements, go to:
http://www.ed.gov/policy/elsec/quid/schoolchoicequid.doc.

Another educational choice exists for parents when their children are in schools that have been identified
as persistently dangerous, or when a child has been the victim of a violent crime on school property
[Section 9532]. Such students have the option of transferring to a different, safer public school. States
must identify schools that are persistently dangerous in time for LEAS to notify parents and students, at
least 14 days calendar prior to the start of the school year, that their school has been identified [68 Fed.
Reg. 35671 (June 16, 2003)]. For more information on the unsafe school choice option, go to:
http://www.ed.gov/policy/elsec/quid/unsafeschoolchoice.doc.

A-4.  When must an LEA make SES available?

In general, an LEA must make SES available for eligible students attending Title | schools that do not make
AYP after one year of school improvement (three years of not making AYP). For example, if a school did
not make AYP in the 2005-2006 and 2006-2007 school years, it would be identified for improvement. If the
school did not make AYP again in the 2007-2008 school year, the school would be identified for its second
year of improvement and the LEA would have to make SES available to eligible students in the school at
the beginning of the 2008-2009 school year.

A school must continue offering SES to its eligible students until the school is no longer identified for school
improvement, corrective action, or restructuring. A school is no longer identified for improvement,
corrective action, or restructuring when it has made AYP for two consecutive years.
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A-5.  Who is eligible to receive SES?

Eligible students are all students from low-income parents/families who attend Title | schools that are in
their second year of school improvement, in corrective action, or in restructuring. Eligibility is not
dependent on whether a student is a member of a subgroup that did not make AYP or whether a student is
in a grade that takes the statewide assessments required by Section 1111 of the ESEA.

If the funds available are insufficient to provide SES to each eligible student whose parents requests those
services, an LEA must give priority to the lowest-achieving eligible students [Section 1116(b)(10)(C); 34
C.F.R. 8200.45(d)]. In this situation, the LEA should use objective criteria to determine which students are
the lowest-achieving. For example, the LEA may focus services on the lowest-achieving eligible students
in the subject area that resulted in the school being identified for improvement, corrective action, or
restructuring. The services should be tailored to meet the instructional needs of eligible students in order to
increase their academic achievement. (See Section F for additional information.)

ll. STATE EDUCATIONAL AGENCY RESPONSIBILITIES

B. OVERVIEW OF SEA RESPONSIBILITIES

B-1. What is the responsibility of an SEA in ensuring that SES are made available to all eligible
students?

An SEA has a number of responsibilities in ensuring that SES are available to all eligible students. The
SEA must approve SES providers, maintain a list of approved providers, display certain information on its
Web site, monitor its LEAS” implementation of SES, and monitor the quality and effectiveness of providers.
Specifically, the SEA must:

1. Consult with parents, teachers, LEAs, and interested members of the public to promote maximum
participation by providers to ensure, to the extent practicable, that parents have as many choices as
possible [Section 1116(e)(4)(A); 34 C.F.R. §200.47(a)(1)(i)].

2. Provide and disseminate broadly, through an annual notice to potential providers, information on the
opportunity to provide SES and the process for obtaining approval to be an SES provider [Section
1116(e)(4)(E); 34 C.F.R. §200.47(a)(1)(ii)]. (See Section C for additional information.)

3. Develop and apply objective criteria for approving potential providers [Section 1116(e)(4)(B); 34 C.F.R.
§200.47(a)(2)]. (See C-1.)

4. Maintain an updated list of approved providers across the State, for each LEA, from which parents may
select, and indicate which providers are able to serve students with disabilities or LEP students [Section
1116(e)(4)(C); 34 C.F.R. §200.47(a)(3)(i)). An SEA should also give each LEA a list of approved providers in
its general geographic location. (See C-2.)

5. Poston its Web site, for each LEA, the amount equal to 20 percent of the LEA’s Title I, Part A
allocation available for SES and choice-related transportation (also known as the “20 percent
obligation”) and the per-pupil amount available for SES [34 C.F.R. §200.47(a)(1)(i))(B)]. (See B-8.)



6. Develop, implement, and publicly report on standards and techniques for monitoring the quality and
effectiveness of services offered by approved SES providers, and for withdrawing approval from
providers that fail, for two consecutive years, to contribute to increasing the academic proficiency of
students served by the providers [Section 1116(e)(4)(D); 34 C.F.R. §200.47(a)(4)]. (See D-1.)

7. Develop, implement, and publicly report on standards and techniques for monitoring an LEA’s
implementation of SES [34 C.F.R. §200.47(a)(4)(ii))]. (See D-4.)

8. Monitor each LEA’s implementation of SES, including any LEA that spends less than the amount
needed to meet its 20 percent obligation and chooses to spend the remainder of that obligation on
other allowable activities to ensure that the LEA complies with the criteria in 34 C.F.R. §200.48(d)(2)(i)
[34 C.F.R. §200.48(d)(3)]. (See L-1.)

9. In addition to its regular monitoring, review by the beginning of the next school year any LEA that
spends significantly less than the amount needed to meet its 20 percent obligation and has been the
subject of multiple complaints, supported by credible evidence, regarding implementation of the public
school choice and SES requirements [34 C.F.R. §200.48(d)(3)(i)(A)]. (See L-16.)

B-2.  How can an SEA help ensure that parents have a genuine opportunity to obtain SES for their
child?

An SEA should consider ways that it can help parents understand and access SES for their child. It can do
this directly, through its own actions and outreach, as well as indirectly, by providing technical assistance to
its LEAs and by encouraging LEAS to provide outreach and assistance to help parents make informed
decisions about SES.

An SEA might work directly to help parents understand SES and how they can enroll their child in an SES
program by:

e Developing a public service announcement on SES, or developing brochures or other media that
can be shared with parents.

e Posting on the SEA Web site clear and useful information about providers approved to serve in the
State, questions a parents might consider in selecting a provider, a list of schools whose students
are eligible for SES, and contact information for LEA and State SES coordinators.

e Working with local parents organizations in the State, such as the State’s Parents Information and
Resource Center(s) (PIRC) and other outside groups, to develop resources for parents. (See
http://www.nationalpirc.org/directory/index.html for a list of the PIRCs funded by the U.S.
Department of Education.)

e Posting on its Web site an SES registration form that parents can download, complete, and return
to their LEAs. Such a form would list the providers available to parents and could be accepted by
all LEAs in the State.

Additionally, an SEA could provide technical assistance to its LEAS in the areas of parents outreach and
improving access to SES by:
e Providing LEAs with model practices on how LEAs can display information for parents on their Web
sites, in a manner that is easy for parents to access and understand, about SES participation and
eligibility rates and about approved providers in the LEA.
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Developing a model parent’s notification letter for its LEAs that meet the requirements of the
statute and regulations, and a uniform contract that all LEAs in the State could use with SES
providers to ensure that LEAs use fair and equitable contracts and do not unfairly marginalize
providers or limit providers’ abilities to promote their programs and services.

Developing model procedures for allowing providers to operate their programs in school buildings.

Finally, an SEA could encourage its LEAs to implement policies that likely will improve parents
understanding of and access to SES, such as:

Holding “provider fairs” to give parents an opportunity to meet and learn about providers and their
programs and to assist parents in gathering information on SES and signing up for services. Any
such fairs should be scheduled at times and locations that are convenient to parents.

Providing teachers and principals with information about SES and local providers, so that these
educators can be a resource for parents and encourage parents to enroll their child in SES.
Providing multiple enrollment periods, of sufficient length, so that parents have sufficient time to
make decisions about SES programs for their child.

Making the registration process as open and accessible as possible by making registration
materials widely available to parents and providers.

Note that if an LEA spends less than its 20 percent obligation and wishes to use the funds for other
allowable activities, the LEA must, among other things:

Partner, to the extent practicable, with outside groups, such as faith-based organizations, other
community-based organizations, and business groups, to help inform eligible students and their
parents/families of the opportunity to receive SES;
Ensure that eligible students and their parents have a genuine opportunity to obtain SES, including
by--
0 Providing timely, accurate notice; and
o0 Ensuring that sign-up forms for SES are distributed directly to all eligible students and their
parents and are made widely available and accessible through broad means of
dissemination;
Provide a minimum of two enrollment “windows,” at separate points in the school year, that are of
sufficient length to enable parents to make informed decisions about SES and selecting a provider;
and
Ensure that SES providers are given access to school facilities, using a fair, open and objective
process, on the same basis and terms as are available to other groups that seek access to school
facilities [34 C.F.R. §200.48(d)(2)()]. (See L-1.)

Although these practices are not required for LEAs that spend their full 20 percent obligation or spend the
unexpended amount in the subsequent school year, the Department believes they are good, sound
practices that would improve implementation of SES in any LEA.

B-3.

May an SEA require that SES providers adhere to specific program design parameters?

Yes. As part of its responsibility to approve providers, an SEA may establish certain program design
criteria for providers to meet aimed at ensuring that all approved providers offer high-quality services. An
SEA could, for example, set a range of acceptable student/tutor ratios. If it does so, an SEA should define
acceptable ranges (e.g., 1-10:1 ratio) as opposed to absolute values (e.g., 6:1) so as not to unduly restrict
providers’ service delivery options.



An SEA also could establish a range of (or a cap on) acceptable rates that providers may charge in the
State to prohibit exorbitant or unrealistically low rates. The use of ranges would help ensure the delivery of
quality services while providing necessary flexibility to accommodate fluctuations in attendance and
variations in per-pupil funding among LEAs. In all cases, an SEA should strive to maintain a variety of
program configurations (e.g., online and offline, individualized and small group, short and long program
lengths) so that parents choice of providers and programs is not limited, consistent with Section
1116(e)(4)(A) of the ESEA.

Although SEAs have the authority to establish program design criteria for SES providers, it is important to
note that LEAS may not impose requirements on providers’ program design.

B-4. May an SEA develop a policy with regard to SES providers’ use of incentives?

Yes. An SEA may develop a policy with regard to providers’ use of financial incentives or other gifts
directed to parents/families or to school or LEA personnel to encourage enrollment in an SES program.
The Department suggests that an SEA consult with providers on this issue. An SEA should ensure that its
policy applies equally to all providers, including public entities, does not prohibit activities by private
providers that are allowed by public entities, and does not bar standard marketing practices.

For example, an SEA might want to allow providers to offer nominal incentives to parents or students to
attend information sessions and provider fairs, for regular student attendance, or for student academic
achievement. On the other hand, an SEA might want to prohibit providers from giving any financial
incentive or gift to a student or parents for enrolling in a specific program or changing enrollment to another
program. Additionally, an SEA might want to prohibit providers from offering cash or other incentives to
schools for signing up students for their programs.

B-5.  What business practices of providers should an SEA guard against?

An SEA should ensure that providers do not engage in unfair or illegal business practices. For example, an
SEA should clearly take action if it learns that a provider is offering “kickbacks” to LEA officials, principals,
or teachers who encourage parents to select that provider, or if it learns that a provider is engaging in false
advertising about its SES program or other providers’ programs. An SEA’s requirements for providers
should expressly prohibit such practices so that both providers and LEAs know up front that they are not
allowed.

An SEA should also ensure that LEA practices do not give preferential treatment to certain providers due,
for instance, to their long-standing relationship with the LEA, or give preferential treatment to its own
program over other providers’ programs. For example, an SEA should guard against an LEA’s advertising
its SES program to parents, but not allowing other providers to advertise in the same way. Each of these
practices could unfairly encourage participation in one program over other State-approved programs.

B-6. May an SEA define hourly rates for providers?

As explained in B-3, an SEA may, if it so chooses, define parameters for acceptable program designs that
affect the hourly rates providers charge throughout the State, in order to prohibit grossly exorbitant or
unrealistically low rates. An SEA should avoid arbitrarily setting uniform pricing or hourly rates, however,
and, if defining acceptable program design parameters for providers, should consider the following factors:



Pupilftutor ratio;

Variation in per-pupil allocations among LEASs in the State;

Number of instructional hours;

Qualifications (and therefore cost) of the tutoring staff;

Cost of instructional materials and equipment (books, computers, manipulatives, etc.);
Rental fees or other overhead costs (including variations throughout a State);

LEAs’ payment policies regarding attendance; and

Variation in the cost of doing business among LEASs in the State.

An SEA should avoid setting uniform rates within the State because this could ultimately limit parents
choices of providers or reduce services provided to students. Uniform hourly rates do not accommodate
local variations in charges and payment schedules and could result in rates that underpay providers in
more expensive markets and overpay them in less expensive ones. In the case of underpayment, this may
lead to providers being unable or unwilling to serve a particular market, which would then limit parent’s
choice.

For these reasons, the Department encourages SEAS to determine acceptable ranges for program design
parameters rather than create uniform hourly rates. Furthermore, an SEA’s focus should not be on
micromanaging the SES marketplace as a whole. Rather, the SEA should make sure that no provider
charges a fee that is grossly exorbitant, or a fee that is so low that it is unlikely students will be served well
by the provider's program.

B-7. How may an SEA set some program design parameters without inadvertently limiting
parents choice?

An SEA that desires to set program design parameters should ensure that such parameters do not result in
the inability of a wide variety of providers, including non-profits, for-profits, LEAs, and faith-based and
community organizations, from being able to participate as eligible providers, thereby limiting parents
choice. This can be accomplished by ensuring that such parameters take into account the type of factors
described in B-3 and B-6 and by consulting with providers who are currently providing services within the
State prior to setting such parameters.

An SEA should inform prospective providers about the program parameters (e.g., provider’s cost,
pupilftutor ratio) it will allow and can include such information in its request for applications. An SEA should
also work with its LEAS to ensure that parents have as much information as possible about providers’
programs, including the number of hours of service, the pupil/tutor ratio, and the style of instruction being
offered.

B-8.  What information must an SEA display on its Web site regarding the amount of funds
available for SES in each LEA in the State?

An SEA must post on its Web site, for each LEA in the State: (1) the 20 percent obligation that the LEA
must spend for choice-related transportation and SES; and (2) the maximum per-pupil allocation for SES in
the LEA (the LEA’s Title I, Part A allocation divided by the number of children in low-income
parents/families as determined by the Census Bureau) [34 C.F.R. §200.47(a)(1)(ii)(B)].



An SEA should be able to easily calculate each LEA's 20 percent obligation and per-pupil allocation from
data the SEA has available. The posting of this information will help give all stakeholders a better
understanding of the resources available to support SES and public school choice in an LEA.

For example, an SEA might provide the information in the following format:

State Name
Local educational Title I, Part A allocation | 20 percent obligation | Per-pupil allocation for
agency SES
School District A $1,000,000 $200,000 $1,000
School District B $500,000 $100,000 $950
School District C $750,000 $150,000 $1,200
School District D $250,000 $50,000 $1,100

An SEA also might want to clarify that the per-pupil allocation for an LEA is the dollar amount of
free tutoring an eligible student could receive and is not an out-of-pocket expense for parents. The
SEA should post this information in a timely manner before the start of the school year as soon as
the SEA determines its Title |, Part A allocations for LEAS.

B-9.  What responsibilities does an SEA have if an LEA cannot post SES data because it does not
have a Web site?

As discussed in G-10 through G-12, an LEA is required to prominently display on its Web site information
on several aspects of SES. This includes data on student eligibility and participation in SES, as well as a
list of SES providers approved by the State to serve the LEA and the locations where services are
provided. However, if an LEA that is required to offer SES to eligible students does not have its own Web
site, an SEA must post this information on behalf of the LEA [34 C.F.R. §200.39(c)(2)]. An SEA that must post
this information on behalf of one or more LEAs must do so as early in the school year as possible,
particularly with respect to information on approved providers, so that parents can access this information
when making decisions about their child’s participation in SES. Additionally, the SEA should post this
information on its SES Web page, on another page linked to its SES Web page, or at another prominent
location on its Web site so that parents can easily find the information.

B-10.  Are SEAs subject to any reporting requirements regarding SES?

Yes. Each SEA must include, in its annual Consolidated State Performance Report, information on SES,
including the number of schools with students eligible for SES, the number of students eligible for and
participating in SES, and the amount of funds spent on SES [Section 1111(h)(4)]. States must also provide
this information through the Education Data Exchange Network (EDEN/EDFacts) for each individual LEA
required to offer SES.

C. PROVIDER ELIGIBILITY AND APPROVAL

Overview of State Approval




C-1. How does an SEA approve SES providers?

An SEA must develop and apply objective criteria that are based on statutory and regulatory requirements
for approving providers and make these criteria publicly available to prospective providers. In addition, the
SEA must publish its list of approved providers.

In conducting its approval process, the SEA must ensure that each provider it approves:

1.

3.

4.

Has a demonstrated record of effectiveness in increasing the academic achievement of
students in subjects relevant to meeting the State’s academic content and student academic
achievement standards [Section 1116(e)(12)(B)(i); 34 C.F.R. §200.47(b)(1)(i)]. (See C-15.)

Is capable of providing instructional services that are:

(a) High quality, research-based, and designed to increase student academic achievement
[Section 1116(e)(12)(C); 34 C.F.R. §200.47(b)(2)(i)(C)]. (See C-16.)

(b) Consistent with the instructional program of the LEA [Section 1116(e)(5)(B), (12)(B)(ii); 34 C.F.R.
§200.47(b)(1)(ii), (b)(2)(i)(A)]. (See C-17.)

(c) Aligned with State academic content and student academic achievement standards [Section
1116(e)(5)(B); 34 C.F.R. §200.47(b)(2)(i)(B)]. (See C-17.)

(d) Secular, neutral, and nonideological [Section 1116(e)(5)(D); 34 C.F.R. §200.47(b)(2)(ii)(D)].
Is financially sound [Section 1116(e)(12)(B)(iii); 34 C.F.R. §200.47(b)(1)(ii)]. (See C-18.)

Will provide SES consistent with applicable Federal, State, and local health, safety, and civil
rights laws [Section 1116(e)(5)(C); 34 C.F.R. §200.47(b)(2)(iii)]. (See C-19.)

Additionally, in approving a provider, an SEA must consider, at a minimum:

5.

Information from the provider on whether the provider has been removed from any State’s
approved provider list [34 C.F.R. §200.47(b)(3)()]. (See C-21.)

Parents recommendations or results from surveys, if any, regarding the success of the
provider’s instructional program in increasing student achievement [34 C.F.R. §200.47(b)(3)(ii)].
(See C-22.)

Evaluation results, if any, demonstrating that the provider's instructional program has improved
student achievement [34 C.F.R. §200.47(b)(3)(ii)]. (See C-22.)

The criteria that an SEA uses to approve SES providers should be developed in consultation with LEAS,
parents, teachers, and other interested members of the public, and promote participation by the maximum
number of providers to ensure, to the extent practicable, that parents have as many choices as possible
[Section 1116(€)(4)(A); 34 C.F.R. §200.47(a)(1)(i)].



SEAs have flexibility in developing their approval process, but must provide an opportunity at least annually
for new providers to apply for inclusion on the State list and must ensure that interested providers are
adequately informed of the procedures potential providers must follow when applying for State approval
[Section 1116(e)(4)(E); 34 C.F.R. §200.47(a)(1)(ii)]. SEAs may establish a reasonable period of time during which
additional providers may apply, be evaluated for approval, and be added to the list.

SEAs may not, as a condition of approval, require a provider to hire only staff who meet the “highly qualified
teacher” requirements in Sections 1119 and 9101(23) of the ESEA [34 C.F.R §200.47(b)(4)].

C-2.  How may an SEA meet the requirement to maintain and update its list of approved providers?

An SEA must maintain an updated list of all approved providers in the State. This information must identify
which providers have been approved to deliver SES in each LEA [Section 1116(e)(4)(C); 34 C.F.R.
§200.47(a)(3)(i)]. The list must indicate those providers that are able to serve students with disabilities or LEP
students [34 C.F.R. §200.47(a)3)(i)]. The list must also identify those providers whose services are accessible
through technology, such as distance learning programs [34 C.F.R. §200.47(a)(3)(i)]. The Department
recommends that the list include a brief description of the services, qualifications, and demonstrated
effectiveness of each provider, because LEAs must include this information in their notice to parents.

Provider Eligibility

C-3.  Who may apply to be an approved provider?

A provider of SES may be any public or private (non-profit or for-profit) entity that meets the State’s criteria
for approval. Public schools (including charter schools), private schools, LEAS, educational service
agencies, institutions of higher education, faith-based organizations, community-based organizations,
business groups, and individuals are among the types of entities that may apply to the SEA for approval to
provide SES.

All potential providers should be held to the same criteria. LEAS, charter schools, and other public schools
may not automatically be considered to be approved providers; they must meet the SEA’s established
criteria and go through the same approval process as all other potential providers. However, schools and
LEAs that have been identified for improvement, corrective action, or restructuring may not be SES
providers. (See C-7 and C-10.)

C-4.  May an individual or group of individuals be an SES provider?

Yes. An individual or group of individuals may be an SES provider if the individual or group meets the
applicable statutory and regulatory requirements, as well as the SEA’s criteria for approval.

C-5. Are faith-based organizations, including entities such as religious private schools, eligible to
be SES providers?

Yes. A faith-based organization (FBO) is eligible to become a provider of SES on the same basis as any
other private entity, if it meets the applicable statutory and regulatory requirements. An SEA may not
discriminate against potential SES providers on the basis of the entity’s religious character or affiliation.
Additionally, a provider, including an FBO, may not discriminate against students receiving SES on the
basis of religion. An FBO is not required to give up its religious character or identity to be a provider; it may



retain its independence, autonomy, right of expression, religious character, and authority over its
governance. An FBO, for example, may retain religious terms in its name, continue to carry out its mission,
and use its facilities to provide services without removing or altering religious art, icons, scriptures, or other
symbols from areas where SES are provided. (See 34 C.F.R. §80.36())
(http://www.ed.gov/policy/fund/reg/fbci-reg.html) for more information.)

Neither Title I nor other Federal funds may be used to support religious practices, such as religious
instruction, worship, or prayer. (FBOs may implement such practices, but not as part of SES.) FBOs, like
other providers, must ensure that the instruction and content they provide are secular, neutral, and non-
ideological [Section 1116(e)(5)(D); Section 1116(e)(9); 34 C.F.R. §200.47(b)(2)(ii)(D)].

C-6.  May entities that use technology to deliver educational services be SES providers?

Yes. The statute permits providers, including those that are not physically located within an LEA, to use
alternate methods for delivery of services, which may include online, Internet-based approaches, as well as
other distance-learning technologies. Rural LEAs or LEAs with limited availability of SES providers are
especially encouraged to work with providers using these technologies. In addition, a provider that uses
technology to deliver tutoring services may provide students with computers for the students to use or keep
as part of the provider’s instructional program. (See C-30.)

C-7.  May an LEA identified as in need of improvement or corrective action be an SES provider?

No. Federal regulations do not allow an LEA that is identified as in need of improvement or corrective
action to be approved as an SES provider [34 C.F.R. §200.47(b)(1)(iv)(B)]. However, schools within such an
identified LEA that are not identified for improvement, corrective action, or restructuring may apply to be
approved providers.

SEAs must notify LEAs of their improvement status prior to the beginning of the school year, and should
provide LEAs as much advance notice as possible so that an LEA that is identified as in need of
improvement and that is serving as an SES provider can act quickly to offer parents who signed up for its
services the option of selecting another provider. An SEA may not keep an LEA on its approved provider
list if that LEA is identified as in need of improvement or corrective action under Section 1116 [34 C.F.R.
§200.47(b)(1)(iv)(B)]. An SEA, based on either preliminary or final AYP determinations, should immediately
remove from its approved provider list any LEA that is identified as in need of improvement or is in
corrective action.

In order to avoid a disruption in services for students that is often created when an LEA provider is
identified for improvement and, thus, may no longer provide SES, an SEA should consider using
preliminary AYP data to provide early warning to LEA providers that have not made AYP in the prior year
that they should make alternate arrangements for the students they are serving. In this way, parents would
have an adequate opportunity to select another provider before services begin.

The only exception to the prohibition on LEAs in improvement or corrective action status serving as SES
providers occurs if an LEA must provide SES to students with disabilities, students covered under Section
504, or LEP students because no approved providers are available to do so. In these cases, the LEA must
provide those services (either directly or through a contractor) even if it has been identified as in need of
improvement or corrective action. (See C-31 through C-33.) If the cause of an LEA's identification for
improvement or corrective action is the performance of its students with disabilities or LEP students, it
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would be preferable for the LEA to serve those students through a contractor rather than directly serving
them.

C-8.  May an entity that is affiliated with an LEA that has been identified for improvement or
corrective action apply to become an SES provider?

If an entity is affiliated with an LEA that is identified for improvement or corrective action but is separate and
distinct from the LEA, it is eligible to apply to become an SES provider. Such an entity might be a 21st
Century Community Learning Center, a community education program, a parents information and resource
center, or another entity that is loosely affiliated with an LEA.

An SEA may approve as an SES provider an entity that is affiliated with an LEA in improvement or
corrective action, provided the SEA determines that the entity is separate and distinct from the LEA in
which it is operating. In making that determination, an SEA should consider whether the entity satisfies
criteria such as the following:

o State law establishes the entity as separate and legally distinct from the LEA.

e The entity has decision-making authority independent from the Superintendent. (It may, however,
be accountable to the school board.)

e The entity has a separate stream of funding and does not rely on the LEA for its financial stability.

e The entity has its own hiring capabilities and does not need to abide by the LEA'’s hiring obligations
and requirements.

e The entity has its own operating structure (e.g., a means of communicating with the public separate
from the LEA).

e The entity has a separate and independent advisory committee.

e The entity has status as a 501(c)(3) non-profit organization.

An entity does not have to meet all of these criteria in order to be considered separate and distinct from its
LEA, but an SEA should use these criteria in determining whether an entity is sufficiently independent from
its LEA to be eligible to serve as an SES provider. A stronger case may be made for an entity that meets
multiple criteria. Whatever the case, an SEA should document the justification it uses to award approval to
an entity that is affiliated with an LEA identified for improvement or corrective action. An SEA may want to
consider adding a question to its provider application that would help the SEA determine whether a
prospective provider is affiliated with an LEA and the nature of that affiliation.

Additionally, entities that are affiliated with an LEA must meet the criteria that an SEA requires for all SES
providers in the State, including providing high-quality instruction and demonstrating a record of
effectiveness. Moreover, as a condition of approval, such an entity would need to function as any other
SES provider in the LEA. For example, the entity, despite its LEA affiliation, could not have access to
information unavailable to other providers, such as student addresses for outreach purposes.

C-9. Ifan LEA thatis a State-approved provider is identified as in need of improvement or
corrective action after the beginning of the school year, may it continue providing SES through the
end of the school year?

No. If an LEA has been approved as an SES provider and is then identified as in need of improvement or
corrective action, the SEA must require the LEA to cease offering its SES program [34 C.F.R.



§200.47(b)(1)(iv)(B)]. This should be done as soon as possible, but no later than the start of the next semester
of the school year.

C-10. May a public school identified as in need of improvement, corrective action, or restructuring
be an SES provider?

No. If a public school is identified as in need of improvement, corrective action, or restructuring, the school
may not be an approved SES provider [34 C.F.R. §200.47(b)(1)(iv)(A)].

SEAs must notify LEAs of a school’s improvement status prior to the beginning of the school year, and
should provide LEAs as much advance notice as possible so that an LEA in which a public school was
previously serving as an SES provider can act quickly to offer parents who signed up for the school’s
services the option of selecting another provider. An SEA may not keep a public school on its approved
provider list if that school is identified as in need of improvement, corrective action, or restructuring under
Section 1116 [34 C.F.R. §200.47(b)(1)(iv)(A). An SEA, based on either preliminary or final AYP determinations,
should immediately remove from its approved provider list any public school that is identified as in need of
improvement, corrective action, or restructuring.

C-11. May an after-school program housed in a school building be an SES provider if the school
in which the program is housed is identified as in need of improvement, corrective action, or
restructuring?

Programs that operate independently from a school identified as in need of improvement, corrective action,
or restructuring and are not a part of the school's regular education program may become SES providers if
they meet the SEA’s criteria. The status of the school does not affect the eligibility of an independent entity
housed in the school. An SEA should consider the factors listed in C-8 in determining if an after-school
program housed in a school identified as in need of improvement, corrective action, or restructuring is
sufficiently separate and distinct from that school to operate independently.

C-12. May teachers who work in a school or in an LEA identified as in need of improvement,
corrective action, or restructuring serve as SES providers?

Yes. An individual or group of teachers who works in a school or an LEA identified as in need of
improvement, corrective action, or restructuring may apply to the SEA for approval as an SES provider or
may be hired by any State-approved provider (including an approved LEA provider) to serve as a tutor in
the provider's SES program.

SEA Approval Requirements

C-13. Must an SEA require that a provider approved prior to the release of the 2008 Title |
regulations re-apply so that the SEA can consider all of the approval criteria, outlined in C-1, for the
provider?

No. An SEA is required to implement the provider approval requirements specified in 34 C.F.R. §200.47(b)
(see C-1) for all new providers beginning with its next approval cycle after November 28, 2008. An SEA
does not need to require a provider approved by an SEA prior to November 28, 2008 to re-apply. SEAs
that require approved providers to renew their approval every few years would then consider the new



criteria in 34 C.F.R. 8200.47(c) when evaluating applications for renewal. An SEA that does not have
renewal processes, however, does not need to create one.

It is important to note that most of the criteria that SEAs must consider in approving new providers are
statutory requirements (items 1, 2, 3, and 4 in C-1). Thus, they pre-date the 2008 Title | regulations and
are criteria that existing providers already have met as part of an SEA’s approval process. Additionally,
SEAs must examine two of the criteria (items 6 and 7 in C-1) in their monitoring of SES providers.(See D-1.)

C-14. Must an SEA use the same criteria to approve all entities that wish to become providers?

Yes. The SEA must develop and use the same criteria for determining whether an entity can be included
on the State’s approved provider list.

C-15. What does it mean for an SES provider to have a “demonstrated record of effectiveness” in
increasing student academic achievement?

An approved SES provider must have a demonstrated record of effectiveness in increasing the academic
achievement of students in subjects relevant to meeting the State’s academic content and student
achievement standards [Section 1116(e)(12)(B)(i); 34 C.F.R. §200.47(b)(1)(i)]. An SEA must consider whether a
potential provider can demonstrate that its program meets this standard for approval [Section 1116(e)(4)(B)].

In doing so, an SEA might require an applicant to submit empirical evidence, as well as information about
the methodology used to collect such evidence, that the provider's instructional program has increased
student academic achievement. An SEA also might require an applicant to submit qualitative data (such as
feedback from parents or students served) to demonstrate its program’s effectiveness; an SEA must
consider available feedback from parents, whether submitted by an applicant or available from an LEA or
other party, as part of the approval process. (See C-22.)

Applicants that are seeking to become first-time providers may not have a history of providing services from
which they can develop a demonstrated record of effectiveness. In these cases, an SEA has discretion to
determine how it will evaluate whether the applicant can meet this requirement. It could, for example,
require the applicant to submit what it anticipates to be the effects of its instructional program on student
achievement and an explanation for why it anticipates such effects; such information might be based on the
demonstrated effectiveness of the applicant’s instructional program as it was implemented by another entity
or the soundness of the research on which the program is based. Additionally, an SEA could require an
applicant to submit information on how the applicant will measure the effectiveness of its instructional
program in increasing student achievement.

Note that, with regard to determining whether a provider has a demonstrated record of effectiveness, an
LEA may not make such a determination for the purposes of contracting and working with State-approved
providers. Nor may an LEA refuse to permit a State-approved provider to serve students in the LEA
because the LEA disagrees with the provider's program design. (See E-3.)

C-16. By definition, SES must be of “high quality, research-based, and specifically designed to
increase the academic achievement of eligible students.” How does an SEA determine whether the
instruction provided by a particular SES provider meets these requirements?

One of the most important considerations in assessing the educational practices of a potential provider is
whether those practices result in improved academic achievement for students in the subject areas of the



State’s academic assessments required under Section 1111 of the ESEA. A provider applicant should
submit, as part of the State approval process, any academic research supporting the particular instructional
program it will use. An applicant should submit, for example, research that demonstrates how its
curriculum, instructional strategies, materials, and size and structure are designed to increase the
academic achievement of students. An SEA has the authority and the responsibility to approve only
entities that will contribute to increased student achievement [Section 1116(e)(4)(B): 34 C.F.R. §200.47(b)(1)(i)].

In approving an SES provider, an SEA may also want to consider the following questions regarding a
provider’s proposed instructional practices and program:

Will the progress of students receiving these services be regularly monitored?

Will the instruction be focused, intensive, and targeted to student needs?

Will students receive constant and systematic feedback on what they are learning?

Will instructors be adequately trained to deliver SES?

How will the provider measure whether students and parents participating in the program are
satisfied with the instructional program?
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C-17. What does it mean to provide instruction that is consistent with an LEA’s instructional
program and aligned with State academic content and student academic achievement standards?

SEAs are responsible for determining whether a provider can deliver SES that are consistent with an LEA’s
instructional program and aligned with State academic content and student academic achievement
standards [Section 1116(e)(5)(B); 34 C.F.R. §200.47(b)(1)(i), (b)(2)(ii)]. This does not mean that the instructional
content and methods of a potential provider must be identical to those of the LEA, but they must share a
focus on the same State academic content and student academic achievement standards and be designed
to help students meet those standards. One of the virtues of SES is that public and private providers offer
a diversity of programs from which parents may choose that are consistent with, but not necessarily
identical to, the LEA’s instructional program and are aligned with State academic standards. In its
application to the SEA, a provider should describe the connections between its SES program and the
State’s academic standards and, where possible, cite the specific academic standards the program
addresses.

C-18. How can an SEA determine whether a provider is “financially sound”?

An SEA is responsible for developing criteria to determine whether a provider is “financially sound” for the
purposes of providing SES. An SEA might require potential SES providers to submit audited financial
statements or other evidence. An SEA might also employ site audits to verify the accuracy of the
information submitted. To determine financial soundness, an SEA need not examine or monitor a
provider’s daily expenditures.

C-19. What Federal civil rights requirements apply to SES providers?

Under Section 1116(e)(5)(C) of the ESEA, an SES provider must meet all applicable Federal, State, and
local civil rights laws (as well as health and safety laws). With respect to Federal civil rights laws, most
apply generally to “recipients of Federal financial assistance.” These laws include Title VI of the Civil
Rights Act of 1964 (discrimination on the basis of race and national origin), Title IX of the Education
Amendments of 1972 (discrimination on the basis of sex), Section 504 of the Rehabilitation Act of 1973



(Section 504) (discrimination on the basis of disability), and the Age Discrimination Act of 1975
(discrimination on the basis of age).

An SES provider, merely by being a provider, is not a recipient of Federal financial assistance. As a result,
the above-referenced Federal civil rights laws are not directly applicable to a provider unless the provider
otherwise receives Federal financial assistance for other purposes.

The provisions of two Federal civil rights laws, however, may apply to SES providers despite the fact that a
provider is not a “recipient of Federal financial assistance.” Title Il of the Americans with Disabilities Act of
1990 (ADA) would apply to public entities, but not private entities, that provide SES. Under Title 1l of the
ADA, which is enforced by the U.S. Department of Justice, private providers that operate places of public
accommodation (except for religious entities) must make reasonable modifications to their policies,
practices, and procedures to ensure nondiscrimination on the basis of disability, unless to do so would
fundamentally alter the nature of the program. Likewise, these providers must take those steps necessary
to ensure that students with disabilities are not denied services or excluded because of the absence of
auxiliary aids and services, unless taking those steps would fundamentally alter the nature of services or
would result in an undue burden (i.e., significant difficulty or expense). In addition, an entity that employs
15 or more employees is subject to Title VII of the Civil Rights Act of 1964, which prohibits discrimination in
employment on the basis of race, color, religion, sex, or national origin, except that Title VII does not apply
to the employment of individuals of a particular religion by a religious organization.

All the Federal civil rights laws, however, apply to SEAs and LEAs, as recipients of Federal financial
assistance or as public entities. As such, SEAs and LEAs have the responsibility for ensuring that there is
no discrimination in their SES programs.

What this means in terms of SES for students with disabilities, students covered under Section 504, and
LEP students is addressed in items C-31 and C-32.

C-20. Why is an entity that provides SES not considered to be a recipient of Federal financial
assistance?

Under the regulations that define “Federal financial assistance,” an SES provider, merely by being a
provider, is not a recipient of Federal financial assistance. That is because an entity that serves as an SES
provider receives a contract from an LEA procuring its services to provide SES. But the regulations that
define “Federal financial assistance,” for example, those implementing Section 504 and the Age
Discrimination Act, specifically exclude procurement contracts from the definition of “Federal financial
assistance” [34 C.F.R. §104.3(h); 34 C.F.R. §110.3]. (See also 34 C.F.R. 8100.13(f); 34 C.F.R. 8106.2(g).) This
is because a procurement contract is not intended to provide assistance to the contractor but, rather, to
obtain a service for the issuer of the contract, which, in this case, is the LEA.

C-21. How should an SEA gather information from a potential provider regarding whether the
entity has been removed from another State’s list of approved providers, and what should an SEA
consider in reviewing this information?

The simplest way for an SEA to gather information from a potential provider regarding whether the entity
has been removed from another State’s list of approved providers is for an SEA to request such information
from a potential provider in its application for approval as an SES provider. In addition to asking applicants
whether they have been removed from another State’s list of approved providers, an SEA should ask



applicants to describe the reason(s) for such removal. For example, if a provider was removed from one
State’s list because the provider did not serve any eligible students (because no students signed up for the
provider), that might not be sufficient to deter a second State from approving that provider. However, a
State would likely be more concerned about a provider that was removed from a State’s list due to health or
safety violations, or for failing to improve student academic achievement, for example. An SEA should also
take into account the rigor of another State’s evaluation when considering a provider that was removed
from another State’s list as the result of evaluation findings.

C-22.  Why do the regulations require an SEA to use parents information and evaluation results in
considering whether to approve a provider?

Parents can be objective and reliable sources of information for an SEA to consider in approving providers.
The regulations require that an SEA consider, in approving a provider, results from parents surveys or
parents recommendations, if any exist, regarding the success of the provider’s instructional program in
increasing student achievement [34 C.F.R. §200.47(b)(3)(ii)]. Although parents feedback, by itself, may not
provide a sufficient basis for an SEA to determine whether a provider should be approved, it can be an
important component of an SEA’s decision.

An SEA may consider parents feedback obtained through a provider, LEA, or other parties. An SEA has
discretion in reviewing feedback by parents, and might consider different forms of feedback given the
manner in which SES are implemented in its LEAs. For example, an SEA might rely on interviews or focus
groups of parents in considering whether to approve potential providers that are small, local community-
based organizations, while it might consider survey data more appropriate in reviewing an applicant that is
a large, for-profit company. Whatever method an SEA uses, it should take into account the validity and
reliability of the information it receives.

In addition to parents feedback, an SEA must consider evaluation results, if any, in making its decision to
approve a provider [34 C.F.R. §200.47(b)(3)(i)]. An SEA has some flexibility in determining the type of
evaluation results it will consider, and should consider only the results from evaluations that it believes were
obtained using objective methodologies and scientifically valid methods. Evaluation results, like parents
feedback, are only one component of an array of information an SEA should consider in approving
providers.

C-23. Do staff employed by SES providers have to meet the highly qualified teacher requirements
in Sections 1119 and 9101(23) of the ESEA?

No. The highly qualified teacher requirements in Sections 1119 and 9101(23) of the ESEA do not apply to
SES providers.

C-24. May an SEA require that staff employed by SES providers meet the highly qualified teacher
requirements in Sections 1119 and 9101(23) of the ESEA?

No. 34 C.F.R. §200.47(b)(4) of the Title | regulations specifically prohibits an SEA from requiring a provider
to hire only staff who meet these requirements.



C-25. May there be only one approved SES provider in an LEA?

An SEA should strive to identify more than one SES provider for each LEA. The inclusion of distance-
learning providers is one way to expand the pool of providers. However, it is possible that only a single
provider will be available in an LEA.

C-26. Often, large providers have multiple franchise operations that provide services. May an
SEA require separate applications from franchises?

An SEA has discretion in determining how it will consider and approve providers with multiple operations.
Although the same curriculum and instructional methods may be used by all franchises of a particular
provider, an SEA may decide to require each franchise to apply separately. Alternatively, an SEA could
choose to accept one application that would cover all the franchises.

C-27. May an SEA approve an SES provider whose program relies on an LEA’s having certain
equipment or instructional resources available in order for students to receive SES?

Yes. However, in deciding whether to approve such providers, an SEA should weigh the benefits of the
potential services against the need to ensure that providers do not impose unreasonable costs on LEASs.
For example, some potential providers may offer distance-learning programs that would require an LEA to
have computers for students to use to obtain the instruction. Although this type of arrangement may result
in the provision of high-quality services, the LEA might not have the equipment, personnel, or other
resources required by an SES provider to implement the program. If an LEA does provide resources to
enable an SES provider to serve the LEA's students, the LEA may charge the costs of such resources
against the per-pupil allocation that the provider receives.

C-28. Inwhat subject areas may an SES provider offer services to eligible students?

The statute defines SES as services that are in addition to instruction provided during the school day and
are of high quality, research-based, and specifically designed to increase the academic achievement of
children on the academic assessments required under Section 1111 of the ESEA and help them meet the
State’s academic achievement standards [Section 1116(e)(12)(C); 34 C.F.R. §200.47(b)(2)(i)(C)]. Section 1111
requires assessments in, at a minimum, reading or language arts, mathematics, science, and English
language proficiency (for LEP students). Accordingly, an SES provider may offer services in any one or
more of those subjects. If a State includes other subjects in its ESEA assessments, an SES provider may
offer students services in those subject areas, as well.

C-29. May an SEA deny approval to a provider who applies to offer SES in only certain subject
areas included in the State’s ESEA assessment system?

No. An SEA may not prohibit an SES provider wishing to provide services only in certain of the subject
areas included in the State’s ESEA assessment system--e.g., science--from applying for and gaining
approval if the provider meets the State’s approval criteria and the statutory and regulatory requirements.
A provider may provide services in one or more of the following subject areas: reading/language arts,
mathematics, science, English language proficiency (for LEP students), or any other subject area the State
includes in its ESEA assessment system.



C-30. May an SEA approve an entity that allows students enrolled in its program to keep a
computer upon completion of the SES program?

Yes. If the primary purpose of a computer in the SES program is instructional, it would be appropriate for
SEAs to approve an entity that allows students to keep the computer upon completion of the SES program.
However, if the computer’s primary purpose is not instructional, the computer may be an unallowable
incentive under State policy. SEAs should continue to monitor SES providers and determine whether
providers are using computers as incentives in a way that violates State policy. (See B-4.)

Serving Students with Disabilities and LEP Students

C-31. What are the obligations of SEAs and LEAs in providing SES to students with disabilities
who are eligible for services under the Individuals with Disabilities Education Act (IDEA) or
students covered under Section 504 of the Rehabilitation Act of 1973 (Section 504)?

LEAs that arrange for SES must ensure that eligible students with disabilities who are eligible for services
under IDEA and eligible students covered under Section 504 have an equal opportunity to participate in
SES, and that they receive appropriate accommodations in the provision of SES [34 C.F.R. §200.46(a)(4)].
SEAs must indicate on their lists of approved SES providers, and LEAs must indicate in their notice to
parents on SES, those providers that are able to serve students with disabilities [34 C.F.R. §§200.47(a)(3)(ii);
200.37(b)(5)(ii)(B)]-

Furthermore, the SES program within each LEA and within the State may not discriminate against these
students. Consistent with this requirement, an LEA may not, through contractual or other arrangements
with a private provider, discriminate against an eligible student with a disability or an eligible student
covered under Section 504 by failing to provide for appropriate SES with necessary accommodations.
Such services and necessary accommodations must be available, but not necessarily from each provider.
Rather, SEAs and LEAs are responsible for ensuring that the available SES providers include some
providers that can serve students with disabilities and students covered under Section 504 with any
necessary accommodations, with or without the assistance of the SEA or LEA. Note that if no provider is
able to provide SES with necessary accommodations to an eligible student with a disability or a student
covered under Section 504, the LEA would need to provide those services, with the necessary
accommodations, either directly or through a contract [Section 1116(e); 34 C.F.R. §200.46(a)(4)]. (See C-33.)
However, the LEA's obligation to provide services to an eligible student with a disability or a student
covered under Section 504 does not apply if there are no approved providers able to serve any students in
the LEA, students with disabilities and students covered under Section 504 have no greater right to receive
SES than any other students in an LEA.

SES must be consistent with a student’s individualized education program (IEP) under Section 614 of IDEA
or a student’s individualized services plan under Section 504 [34 C.F.R. §200.46(b)(3)]. However, these
services must be in addition to, and not a substitute for, the instruction and services required under IDEA
and Section 504 and should not be written into IEPs under IDEA or into Section 504 plans. In addition,
parents of students with disabilities (like other parents) should have the opportunity to select a provider that
best meets the needs of their child. An LEA can help facilitate the participation in SES of a student with
disabilities by providing a copy of the student's IEP, or relevant portion of the IEP, to the provider selected
by the student’s parents, with the parent’s written consent.



C-32. What are the obligations of SEAs and LEAs in providing SES to LEP students?

LEAs that arrange for SES must ensure that LEP students receive appropriate SES and language
assistance in the provision of those services [34 C.F.R. §200.46(a)(5).. SEAs must indicate on their list of
approved providers, and LEAs must indicate in their notice to parents on SES, those providers that are able
to serve LEP students [34 C.F.R. §8200.47(a)(3)(ii); 200.37(b)(5)(ii)(B)]. The SEA and each LEA are responsible
for ensuring that eligible LEP students receive SES and language assistance in the provision of those
services through either a provider or providers that can serve LEP students with or without the assistance
of the LEA or SEA. Note that if no provider is able to provide such services, including necessary language
assistance, to an eligible LEP student, the LEA would need to provide these services, either directly or
through a contract [Section 1116(e); 34 C.F.R. §200.46(a)(5)]. (See C-33.) However, the LEA’s obligation to
provide services to an eligible student LEP student does not apply if there are no approved providers able
to serve any students in the LEA; LEP students have no greater right to receive SES than any other
students in an LEA.

C-33. If an LEA must provide (either directly or through a contractor) SES to students with
disabilities or LEP students because there are no providers available that can do so, must the LEA
or its contractor become a State-approved provider?

As discussed in C-31 and C-32, if no provider is able to provide SES with necessary accommodations to an
eligible student with a disability or a student covered under Section 504, or if no provider is able to provide
SES with language assistance to an eligible LEP student, the LEA would need to provide those services,
with the necessary accommodations, either directly or through a contract. If an LEA or its contractor is
providing SES to students with disabilities, students covered under Section 504, or LEP students because
there are no approved providers available that can do so, the LEA or its contractor does not need to be
formally approved by the State to provide SES in this instance. However, an LEA that must provide SES to
students with disabilities, students covered under Section 504, or LEP students because there are no
approved providers available to do so should communicate to the State its intention to provide these
services.

Such an LEA should make every effort to ensure that the services it provides meet the standards of quality
that apply to approved providers in the State. The LEA or its contractor must also abide by all other
requirements applicable to the provision of SES (such as the requirement to establish and measure student
progress against specific goals and the requirement to regularly inform parents of their child’s progress).
The LEA may count funds spent providing SES in this situation toward the LEA’s 20 percent obligation.

It is also important to stress that an LEA should only determine that there are no approved providers
available to provide services to students with disabilities and LEP students after completing an exhaustive
review of the providers on the State’s approved list. It is possible, for instance, that nearby providers (that
is, providers located close to, but not within, the geographic jurisdiction of the LEA) or those that offer
distance learning services will be able to provide services to those two populations of students, even if no
provider located within the area served by the LEA can do so.

C-34. What information should an SEA use to meet the requirement that an SEA indicate in its list
of providers, and an LEA indicate in its notice to parents, those providers that are able to serve
students with disabilities or LEP students?



An SEA may rely on self-reported information from a provider regarding its ability to serve students with
disabilities or LEP students. To obtain this information, an SEA could include a question in its provider
application asking applicants to report if they are able to serve students with disabilities or LEP students.
Many SEAs already require this information in their application and, for these SEAs, no additional data
collection should be necessary. An SEA must collect this information from new providers, as well as those
providers approved prior to November 28, 2008. Note that an SES provider should inform the SEA if its
ability to serve students with disabilities or LEP students changes from what it previously reported.

An LEA should use the information on its SEA’s list of approved providers to meet its own responsibility to
include in its notice to parents information on those providers able to serve students with disabilities or LEP
students.

D. MONITORING REQUIREMENTS
D-1.  Whatis an SEA’s responsibility with respect to monitoring SES providers?

An SEA is responsible for monitoring the quality and effectiveness of services of an approved provider and
removing any provider that fails, for two consecutive years, to contribute to increasing academic
achievement among the students it serves [Section 1116(e)(4)(D); 34 C.F.R. §200.47(c)]. Such monitoring must
include, at a minimum, examination of evidence that the provider’s instructional program:

1. Is consistent with the instruction provided and the content used by the LEA and the SEA
[Section 1116(€)(5)(B), (€)(12)(B)(ii); 34 C.F.R. §200.47(c)(1)(0)];

2. Addresses students’ individual needs as described in students’ SES plans [Section 1116(e)(3)(A);
34 C.F.R. §200.47(c)(L)(ii)];

3. Has contributed to increasing students’ academic proficiency [Section 1116(e)(4)(D); 34 C.F.R.
§200.47(c)(1)(iii)]; and

4. s aligned with the State’s academic content and student academic achievement standards
[Section 1116(e)(5)(B), (€)(12)(B)(ii); 34 C.F.R. §200.47(c)(1)(iv)].

Additionally, an SEA must consider, if available, parents recommendations or results from parents surveys
regarding the success of the provider’s instructional program in increasing student achievement and
evaluation results demonstrating that the provider’s instructional program has improved student
achievement [34 C.F.R. §200.47(c)(2)].

An SEA may also want to consider monitoring the extent to which a provider's program, as implemented,
reflects its program design, as proposed in its application to the SEA; student enrollment (including
enrollment of students with disabilities and LEP students); and attendance in a provider's program. An
SEA’s monitoring criteria must be publicly reported [Section 1116(e)(4)(D); 34 C.F.R. §200.47(a)(4)(ii)], and an SEA
should report any findings resulting from such monitoring.

An SEA is ultimately responsible for monitoring providers, and should request assistance from its LEAs
only in collecting and reporting data to the SEA, not in monitoring the effectiveness of providers.

D-2. How may an SEA meet its monitoring responsibility to measure a provider’s performance in
increasing student academic proficiency?



An SEA must examine a provider's effectiveness in improving student academic proficiency as part of its
responsibility to monitor a provider's performance for purposes of renewing or withdrawing approval of a
provider [34 C.F.R. §200.47(c)(1)Gii)]. Additionally, an SEA must monitor whether a provider is addressing
students’ needs as described in their individual student plans [34 C.F.R. §200.47(c)(1)(i)]. An SEA may use
State assessment results, LEA assessments, provider assessments, or other measures to assess the
academic achievement gains of students receiving SES. Whatever measure is used, it should be specified
publicly (ideally in the SEA’s notice inviting entities to apply to become SES providers) so that all providers
know how the SEA will measure providers’ performance in increasing student academic proficiency.

D-3.  Under what circumstances must an SEA withdraw approval of a provider that is not meeting
the statutory requirement to increase students’ academic proficiency?

An SEA must have standards and techniques for withdrawing approval of an SES provider and removing
the provider from the State-approved list [34 C.F.R. §200.47(a)(4)(ii)]. The statute requires an SEA to remove
from the approved list any provider that fails, for two consecutive years, to contribute to increased student
proficiency relative to State academic content and student academic achievement standards [Section
1116(e)(4)(D)]. In addition, a provider may be removed from the list if it fails to provide SES consistent with
applicable health, safety, and civil rights requirements, or fails to meet any other regulatory or statutory
requirements, particularly after more than one violation.

D-4.  What is an SEA’s responsibility regarding monitoring an LEA’s implementation of SES?

An SEA is required to develop, implement, and publicly report on the standards and techniques it will use to
monitor LEAS” implementation of SES [34 C.F.R. §200.47(a)(4)(i)]. An SEA must ensure that its LEAs meet the
requirements of the statute and its implementing regulations. Monitoring LEAs to ensure that they meet all
requirements for implementing SES should be part of the regular Title | monitoring that SEAs conduct of
their LEAS [see 34 C.F.R. §80.40].

As part of its regular Title I monitoring of LEAs, an SEA must ensure that an LEA meets the criteria in 34
C.F.R. §200.48(d)(2)(i) if the LEA spends less than its 20 percent obligation for choice-related
transportation and SES and uses the unexpended amount for other allowable activities [34 C.F.R.
§200.48(d)(3)(i)]. Further, an SEA must review, before the beginning of the subsequent school year, any LEA
that has spent a significant portion of its 20 percent obligation for other allowable activities and has been
the subject of multiple complaints, supported by credible evidence, regarding implementation of public
school choice or SES requirements [34 C.F.R. §200.48(d)(3)(i))]. (See L-1 and L-16.)

An SEA should consider tools and strategies it can use throughout the year to monitor LEAS’ progress in
meeting the requirements of the law. An SEA might choose, for example, to require an LEA to submit to
the SEA the parents notification letters the LEA has developed, or an SEA might request that an LEA
provide it with updates throughout the year on how many students in the LEA are eligible for SES, and how
many students sign up for and receive services.

The Department, as part of its auditing and on-site and desk monitoring of Title I, requests evidence
documenting that SEAs are effectively monitoring the implementation of SES by their LEAS.

D-5. What steps should an SEA take if it determines that an LEA is failing to implement SES in a
manner that is consistent with the statute and regulations?



An SEA is responsible for ensuring that SES requirements are properly implemented by LEAS in the State.
If an SEA determines that an LEA is failing to implement SES in a manner consistent with the statute and
regulations, an SEA might provide technical assistance to the LEA, or institute peer-to-peer oversight and
technical assistance by another LEA that the SEA determines to be in compliance with the law and
implementing effective SES practices. Additionally, an SEA should, pursuant to Section 1116(b)(14)(B) of
the ESEA, take such corrective actions as the SEA determines to be appropriate and in compliance with
State law. An SEA should act promptly to rectify a situation in which an LEA is out of compliance with the
statute or regulations so that such compliance problems do not delay eligible students from enrolling and
participating in SES programs.

The enforcement mechanisms available to SEAs under Federal law and regulations in carrying out this
responsibility include: (1) withholding approval, in whole or in part, of the application of an LEA until the
SEA is satisfied that program requirements will be met; (2) suspending payments to an LEA, in whole or in
part, if the SEA has reason to believe that the LEA has failed substantially to comply with program
requirements; (3) withholding payments, in whole or in part, if the SEA finds, after reasonable notice and
opportunity for a hearing, that an LEA has failed substantially to comply with program requirements; and (4)
ordering, in accordance with a State audit resolution, repayment of misspent funds. Sections 432 and 440
of the General Education Provisions Act (20 U.S.C. 1231b-2, 1232c) provide more detailed information on
these enforcement mechanisms, including due process requirements.

ll. LOCAL EDUCATIONAL AGENCY RESPONSIBILITIES

E. OVERVIEW OF LEA RESPONSIBILITIES
E-1. What are the responsibilities of an LEA in implementing the SES requirements?
An LEA must:

1. Notify parents about the availability of services, at least annually [Section 1116(¢)(2)(A); 34 C.F.R.
§200.46(a)(1)]. (See G-2.)

2. Help parents choose a provider, if requested [Section 1116(e)(2)(B); 34 C.F.R. §200.46(a)(2)].

3. Apply fair and equitable procedures for serving students if not all students can be served
[Section 1116(e)(2)(C); 34 C.F.R. §200.46(a)(3)]. (See F-3.)

4. Ensure that eligible students with disabilities and LEP students receive appropriate services [34
C.F.R. §200.46(a)4), (5)]. (See C-31 through C-33.)

5. Enter into an agreement with a provider selected by parents of an eligible student [Section
1116(e)(3); 34 C.F.R. §200.46(b)]. (See H-1.)

6. Assist the SEA in identifying potential providers within the LEA [Section 1116(e)(4)(A); 34 C.F.R.
§200.46(a)(2)]. (See C-1).

7. Protect the privacy of students who are eligible for or receive SES [Section 1116(e)(2)(D); 34 C.F.R.
§200.46(a)(6)]. (See H-16 through H-18.)



8. Prominently display on its Web site, in a timely manner to ensure that parents have current
information: (a) beginning with data for the 2007-2008 school year and for each subsequent
school year, the number of students who were eligible for and the number of students who
participated in SES; and (b) for the current school year, the list of providers approved by the
SEA to serve in the LEA and the locations where services are provided [34 C.F.R. §200.39(c)(L)(ii),
(ii)]. (See G-10 through G-12.)

9. Meet its 20 percent obligation. If an LEA spends less than the amount needed to meet its 20
percent obligation, then it must either: (a) spend the remainder of that obligation in the
subsequent school year; or (b) meet the criteria in 34 C.F.R. §200.48(d)(2)(i) [34 C.F.R.
§200.48(d)(1), (2)]. (See L-1.)

E-2.  May an LEA restrict the choice of subjects in which an eligible student may receive SES?

In general, an LEA may restrict the subjects in which an eligible student may receive SES only if the LEA
does not have sufficient funds to provide services to all eligible students whose parents request services.
(See A-5and F-3.)

E-3. May an LEA impose requirements on a provider that affect the design of the provider’s
program?

No. An LEA may not impose requirements that relate to the design of a provider's educational program;
doing so would undermine the SEA’s authority to approve providers. The involvement of LEAS in program
designs is not provided for in the statute or regulations.

For example, an LEA may not require that providers offer a certain number of hours of services to receive
the statutory per-pupil amount for services, or employ only State-certified teachers as tutors. Likewise, an
LEA may not require that providers’ programs have certain student-teacher ratios. These types of
requirements may create a “one-size-fits-all” model of services that does not effectively take into
consideration the varied needs of students, which would undermine parents opportunity to select the most
appropriate provider and services for their child.

Under no circumstances should an LEA refuse to offer any provider on the State-approved list as an option
to parents because of program design concerns. If an LEA has specific concerns regarding a provider's
program design, the LEA should convey those concerns to the SEA.

As explained in B-3, SEAs may establish certain parameters on program design.

E-4. May an LEA require providers on the State-approved list to meet additional program design
criteria or to go through an additional approval process before providing services within the LEA?

No. Once a provider is on the State-approved list, an LEA may not require an additional approval process
or impose additional program design requirements on the provider, except the requirement to abide by
applicable local health, safety, and civil rights laws.

E-5. May an LEA impose reasonable administrative and operational requirements through its
agreements with providers?



Yes. For example, an LEA may require that all employees of a provider undergo background checks if the
LEA requires this for all entities with whom it enters into contracts for direct services to students. Or, an
LEA might require that each provider carry a reasonable amount of liability insurance if the LEA requires
this of other contractors that serve its students. These types of conditions are allowable, so long as they
are reasonable, do not subject SES providers to more stringent requirements than apply to other
contractors of the LEA, and do not have the effect of inappropriately limiting educational options for
parents. Similarly, an LEA may include in its contracts with providers administrative provisions dealing with
such issues as the fees charged to providers for the use of school facilities, the frequency of payments to
providers, and whether payments will be based, in whole or in part, on student attendance.

E-6. What resources are available to help an LEA inform parents and implement SES well?

The Department has produced a guidebook to assist LEAs with meeting their obligations to notify parents
about SES and public school choice and to implement the requirements of the two provisions. The
guidebook, Giving Parents Options: Strategies for Informing Parents and Implementing Public
School Choice and SES Under No Child Left Behind, is available at
http://www.ed.gov/admins/comm/choice/options/index.html.

F. IDENTIFYING ELIGIBLE STUDENTS

F-1. Who is eligible to receive SES?

All students from low-income parents/families who attend a Title | school that is in its second year of school
improvement, in corrective action, or in restructuring are eligible to receive SES. Eligibility is not dependent
on whether a student is a member of a subgroup that did not make AYP, or whether the student is in a
grade that takes the statewide assessment required by Section 1111 of the ESEA.

F-2.  How does an LEA determine eligibility for SES in schoolwide programs and targeted
assistance programs?

Whether a school implements either a Title | schoolwide program or a targeted assistance program, if the
school is identified as in its second year of school improvement, corrective action, or restructuring, all
students from low-income parents/families attending the school are eligible for SES. In other words, in a
targeted assistance school, eligibility does not depend on whether the student is receiving Title | services.
Note that in a schoolwide program, although all students are eligible for Title | services, only students from
low-income parents/families are eligible for SES.

F-3.  Which children may receive SES if the demand for services exceeds the level that funds can
support?

If sufficient funds are not available to serve all eligible children, an LEA must give priority to the lowest-
achieving eligible students [Section 1116(b)(10)(C); 34 C.F.R. §200.45(d)]. As noted in A-5, an LEA must use fair
and equitable procedures in determining which students are the lowest achieving, and should use
professional judgment in applying those criteria [34 C.F.R. §200.46(a)(3). One possible approach to prioritizing
students would be for an LEA to establish a cut-off score (on the State’s assessments under Section 1111
of the ESEA or another assessment), either on a school-by-school basis or for all schools across the LEA,
and make SES available to students whose scores fall below the cut-off level. Alternatively, as noted in A-
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5, an LEA might decide to focus services on students who are the lowest-achieving in the subject or
subjects that resulted in the school being identified for improvement. Or it might decide that the best use of
limited SES funds is to focus on the lowest-performing students in particular grades.

An LEA should not assume, before it contacts parents, that it will have limited resources for SES. Rather,
the LEA should notify all eligible parents of their children’s eligibility. Only if more parents/families request
SES than there are funds available to provide services should the LEA set priorities to determine which
eligible students can be served. The LEA should review the information available about the performance of
eligible students and apply its priorities in a manner that is fair and objective.

F-4. What data must an LEA use to identify low-income students?

For the purposes of determining eligibility for SES, an LEA must determine family income on the same
basis that the LEA uses to make allocations to schools under Title |, Part A [Section 1116(e)(12)(A); 34 C.F.R.
§200.45(b)].

F-5. May an LEA use information from the National School Lunch Program (NSLP) to determine
student eligibility for SES?

The law specifically requires an LEA to use the same data to determine eligibility for SES that it uses for
making within-district Title I, Part A allocations to schools; historically, most LEAS use school lunch data for
that purpose. However, determining student eligibility for SES (unlike determining Title | allocations)
requires identifying individual students as coming from low-income parents/families. This has led to
questions about whether LEAs may use school lunch data to determine student eligibility for SES while
abiding by the student privacy provisions of the NSLP.

Section 9 of the Richard B. Russell National School Lunch Act (NSLA) [42 U.S.C. 1758] establishes
requirements and limitations regarding the release of information about children certified for free and
reduced price meals provided under the NSLP. The NSLA allows school officials responsible for
determining free and reduced price meal eligibility to disclose aggregate information about children certified
for free and reduced price school meals. Additionally, the statute permits determining officials to disclose
the names of individual children certified for free and reduced price school meals and the child’s eligibility
status (whether certified for free meals or reduced price meals) to persons directly connected with the
administration or enforcement of a Federal or State education program.

Because Title | is a Federal education program, determining officials may disclose a child’s eligibility status
to persons directly connected with, and who have a need to know, a child’s free and reduced price meal
eligibility status in order to administer the Title | SES requirements. The statute, however, does not allow
the disclosure of any other information obtained from the free and reduced price school meal application or
obtained through direct certification. School officials should keep in mind that the intent of the
confidentiality provisions in the NSLA is to limit the disclosure of a child's eligibility status to those who have
a “need to know” to properly administer and enforce a Federal education program. As such, schools
should establish procedures that limit access to a child’s eligibility status to as few individuals as possible.

School officials, prior to disclosing individual information on the NSLP eligibility of individual students,
should enter into a memorandum of understanding or other agreement to which all involved parties
(including both school lunch administrators and educational officials) would adhere. This agreement should
specify the individuals who would have access to the information, how the information would be used in



implementing Title | requirements, and how the information would be protected from unauthorized uses and
third-party disclosures, as well as include a statement of the penalties for misuse or improper disclosure of
the information.

Additional information on this issue is provided in a December 17, 2002 letter from the Departments of
Education and Agriculture (available at http://www.ed.gov/programsttitleiparta/letter121702.html).

F-6. How may an LEA that operates school lunch programs under Provisions 2 and 3 of the NSLA
determine which students are eligible for SES?

“Provision 2" and “Provision 3" of the NSLA allow schools that offer students lunches at no charge,
regardless of the students’ economic status, to certify students as eligible for free or reduced price lunches
once every four years and longer, under certain conditions. NSLP regulations prohibit schools that make
use of these alternatives from collecting eligibility data and certifying students on an annual basis for other
purposes.

For the purpose of identifying students as eligible for SES, school officials may deem all students in
Provision 2 and Provision 3 schools as “low-income.” Additional information on this issue is provided in a
February 20, 2003 letter from the Departments of Education and Agriculture (available at
http://www.ed.gov/programs/titleiparta/22003.html). However, as set forth in F-3, LEAS must give priority to
serving the lowest-achieving eligible students if the level of demand for SES exceeds the level that
available funds can support.

F-7.How does an LEA determine the eligibility of homeless students for SES?

Homeless students, like other students, are eligible to receive SES if they are from low-income
parents/families (which will most likely be the case for almost every homeless child) and are enrolled in a
Title I school in its second year of improvement, in corrective action, or in restructuring. The place of
residence of a student (or the lack of a permanent residence) is not an issue in determining eligibility for
any child.

F-8.Are children who attend private schools eligible to receive SES?
No. Only children from low-income parents/families attending Title | public schools identified for

improvement, corrective action, or restructuring — not all children participating in Title | — are eligible to
receive SES.

G. PROVIDING INFORMATION TO PARENTS

G-1. When should an LEA notify parents about their child’s eligibility for SES, and when should
services begin?

At least annually, an LEA must provide notice to the parents of each eligible student regarding the
availability of SES. Specific information about the timing of services should be provided directly to the
parents of eligible students so that there is sufficient time to allow them to select an SES provider.
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Ideally, an LEA should notify parents about their options to transfer their child to another public school or to
receive SES (provided their child is eligible) at the same time so that parents can make an informed
decision about which option would be best for their child. However, because an LEA must provide notice
regarding public school choice “sufficiently in advance of, but no later than 14 calendar days before, the
start of the school year” [34 C.F.R. §200.37(b)(4)(iv)], an LEA may not yet have available all of the required SES
information to provide to parents at that time. The Department strongly encourages that, at a minimum, an
LEA acknowledge in its public school choice notification to parents that SES are also an option for eligible
students and that additional information about SES will be forthcoming. The LEA should then provide the
required information as early as possible in the school year, and begin offering SES in a timely manner
thereafter. (See G-2.)

G-2. What information must an LEA include in its notice to parents about SES?

An LEA should work to ensure that parents have comprehensive, easy-to-understand information about
SES [Section 1116(e)(2)]. An LEA's notice to parents must:

1. Explain how parents can obtain SES for their child [Section 1116(e)(2)(A)(i); 34 C.F.R. §200.37(b)(5)(i)].

2. ldentify each approved SES provider within the LEA or in its general geographic location,
including providers that are accessible through technology, such as distance learning [Section
1116(e)(2)(A)(ii); 34 C.F.R . §200.37(b)(5)(ii)(A)].

3. Describe briefly the services, qualifications and evidence of effectiveness for each provider
[Section 1116(e)(2)(A)(ii); 34 C.F.R. §200.37(b)(5)(i))(B)]. (See G-4.)

4. Indicate providers that are able to serve students with disabilities or LEP students [34 C.F.R.
§200.37(b)(5)(i)(B)]. (See G-4.)

5. Include an explanation of the benefits of receiving SES [34 C.F.R. §200.37(b)(5)(i)(C)]. (See G-5.)

Additionally, an LEA should describe the procedures and timelines that parents must follow to select a
provider to serve their child, such as where and when to return a completed application, when and how the
LEA will notify parents about enroliment dates and start dates; and whom to contact in the LEA for more
information. If an LEA anticipates that it will not have sufficient funds to serve all eligible students, it should
also include in the notice information on how it will set priorities in order to determine which eligible
students receive services. (See F-3.)

LEAs may provide additional information in the notice to parents, as appropriate. However, any additional
information should be balanced and should not attempt to dissuade parents from exercising their option to
obtain SES for their child.

G-3. Are there requirements for the form of an LEA’s SES notice?

Yes. An LEA’s notice to parents regarding their option to obtain SES for their child must be:



1. Easily understandable, in a uniform format, including alternate formats upon request, and to the
extent practicable, in a language the parents can understand [Section 1116(e)(2)(A); 34 C.F.R.
§200.36(b)]; and

2. Clear and concise, and clearly distinguishable from other information on school improvement that
an LEA sends to parents [34 C.F.R. §200.37(b)(5)(i)].

An LEA should ensure that it provides informative content to parents, including providing all required SES
information, as described in G-2, as well as a clear explanation of the LEA’s SES procedures and timelines
that may be helpful to parents. Equally essential to any parents notice is readability; an SES notice with
legal and professional education terms may prove uninformative and intimidating to parents. To ensure
that the notice is “clear and concise,” an LEA should use terms that parents easily understand, such as
“free tutoring” instead of, or in addition to, “supplemental educational services,” and include other key
phrases that clearly convey the benefits of SES, such as “help your child succeed in school.” An LEA may
want to assess a notice’s readability against readability indexes; the notice should use simple, plain
language and, if practicable and appropriate, be translated into multiple languages.

The SES notice to parents must also be “clearly distinguishable” from other school improvement
information [34 C.F.R. §200.37(b)(5)(iii)]. This does not preclude an LEA from including the SES notice in the
same mailing as other information about school improvement, but the SES notice must stand out so that
parents can easily recognize and understand it, apart from the other information they receive on their
school's improvement status. For example, an LEA might print its SES notice on brightly colored paper and
in large, bold font so that parents are more likely to read it.

G-4. What information should an LEA include in its notice to parents about each provider that is
available to serve students in the LEA?

An LEA must include in its notice to parents information about the services, qualifications, and evidence of
effectiveness for each SES provider able to serve students in the LEA [Section 1116(e)(2)(A)(iii); 34 C.F.R.
§200.37(b)(5)(ii)(B)]. In describing each provider's services, either in the letter itself or in an accompanying
document, an LEA should include information on the grade levels each provider will serve; the subjects in
which services will be provided; where and when each provider will offer its program; how many sessions
each provider will offer and how long each session will last; the pupil/tutor ratio for each provider;
qualifications of a provider’s tutors, if available; whether a provider operating off-site will offer transportation
for students; and, as required in 34 C.F.R. §200.37(b)(5)(ii)(B), whether a provider is able to serve students
with disabilities or LEP students. Many LEAs develop a provider brochure containing this information that
is colorful and easy for parents to understand and use in selecting an appropriate provider.

G-5.  What information should an LEA include in the notice in order to meet the requirement that
the notice explain the benefits of receiving SES?

An LEA has discretion in determining what information regarding the benefits of SES to include in its notice
to parents. In addition to benefits substantiated by research conducted by the Department or by States,
LEAs, or other entities related to improving student academic proficiency, an LEA’s notice could include, for
example, the fact that SES are free tutoring that can be tailored to the particular academic needs of each
participating student, are available at no cost to parents, and make productive use of a student’s out-of-
school time in a safe environment. Additionally, an LEA could note that SES allow parents to select the
approved provider of their choice that best meets their child’s academic needs.



G-6. How must an LEA notify parents of their SES options?

Federal regulations require that, throughout the school improvement process, an LEA provide information
to parents (1) directly, through such means as regular mail or e-mail (see G-7) and (2) through broader
means of dissemination such as the Internet, the media, and public agencies serving the student population
and their parents/families. LEAs must distribute information to parents regarding SES through both of
these means [34 C.F.R. §200.36(c)].

LEAs that are most effective in reaching eligible parents/families are those that provide information to
parents through as many means as practicable, including less traditional forms of parents outreach, such
as radio and TV ads and notices at venues that parents may frequent, such as movie theaters, shopping
malls, beauty parlors, and places of worship. LEAs should also enlist schools in their efforts to reach
parents. For example, an LEA could use back-to-school nights as forums to explain SES to parents and
offer them advice about enrolling their children. As part of this effort, an LEA should educate teachers and
principals about SES so as to be sure that they can effectively and objectively assist parents in making their
selections if parents request such assistance.

In providing this information, LEAs must take care not to disclose to the public the identity of any student
eligible for SES without the written permission of the student’s parents [Section 1116(e)(2)(D); 34 C.F.R.
§200.36(d))].

G-7. How may an LEA meet the requirement to notify parents directly of their SES options?

To meet the requirement to provide information directly to parents, an SEA may require that LEAS notify
parents of their SES options through regular mail; however, the SEA is not required to do so. In the
absence of such a requirement from its SEA, an LEA may voluntarily decide to meet its responsibility to
inform parents directly by notifying parents through other means, such as through e-mail or by sending a
notice home in a student’s backpack.

In setting policy in this area, an SEA and its LEAs should consider which method of direct communication is
likely to be most effective in reaching parents of eligible students and, in doing so, may wish to take into
account such factors as family mobility, student grade level, and access to the Internet. An SEA and LEA
may together find that the particular circumstances of the LEA, or of a subgroup of eligible students within
the LEA, may favor one type of direct communication over another. LEAS are encouraged to notify parents
through multiple means, so as to further increase the likelihood of reaching parents.

Additionally, SEAs and LEAs should bear in mind that an LEA must be able to demonstrate that it has met
the parents notification requirement. If an LEA chooses to send notices home in a student’s backpack, the
SEA and LEA should consider the evidence that would sufficient to verify that the LEA has met its
responsibility. An LEA could, for instance, ask for signed responses from parents acknowledging that they
have received the notice. Alternatively, the LEA could show that it has met the requirement to notify
parents by demonstrating a sufficient level of demand for SES, through the number of students who
request or participate in SES.

G-8.  How should an LEA distribute sign-up forms to parents?

An LEA should make its SES sign-up form accessible to parents and should widely distribute the form. For
example, an LEA could post the form on its Web site and mail the form home to parents, as well as leave



copies of the form at the schools that have students eligible for SES, at LEA offices, and at sites where
parents may go, such as libraries or community centers. Additionally, an LEA should not restrict the
distribution of sign-up forms (including the photocopying of forms) by individuals and organizations outside
the LEA. Finally, LEAs should ensure that they have an open, reasonable, and convenient process for
parents to return completed sign-up forms.

Note that an LEA that spends less than its 20 percent obligation and uses the unexpended amount for
other allowable activities must, among other things, ensure that sign-up forms for SES are distributed
directly to all eligible students and their parents and are made widely available and accessible through
broad means of dissemination, such as the Internet, other media, and communications through public
agencies serving eligible students and their parents/families [34 C.F.R. §200.48(d)(2)())(B)(2)]. (See L-1.)

G-9. May an LEA set a deadline by which parents must request SES?

Yes. For any “enrollment window” an LEA provides, an LEA may establish a reasonable deadline by which
parents must sign up for services. To ensure that parents can make informed decisions about requesting
SES and selecting a provider, an LEA should make certain that parents have sufficient time, information,
and opportunity to make these decisions. The Department encourages all LEAS to provide more than one
enrollment window, at separate points during the school year, in order to expand SES enrollment
opportunities for parents/families, or to allow enrollment throughout the year. An open enrollment process
that lasts throughout the school year would accommodate students who are newly enrolled in a school that
is identified for improvement at the beginning of or during the school year and would also meet the criterion
in 34 C.F.R. 8200.48(d)(2)(i)(B)(3) for LEASs that spend less than their 20 percent obligation. (See L-10.)
Whatever procedures an LEA uses, it must ensure that it meets all demand for SES from eligible students,
consistent with the LEA'’s obligation to spend an amount equal to 20 percent of its Title | allocation for
choice-related transportation, SES, and parents outreach and assistance.

Note that an LEA that spends less than its 20 percent obligation and uses the unexpended amount for
other allowable activities must, among other things, provide a minimum of two enrollment windows, at
separate points in the school year, that are of sufficient length to enable parents of eligible students to
make informed decisions about requesting SES and selecting a provider. (See L-1.)

G-10. What information must an LEA include on its Web site about SES?

An LEA is required to prominently display on its Web site the following information regarding SES:

1. Beginning with data from the 2007-2008 school year, and for each subsequent school year, the
number of students who were eligible for and the number of students who participated in SES [34
C.F.R. §8200.39(c)(1)(ii); 200.42(b)(5); 200.43(b)(5); 200.43(c)(1)(ii)]; and

2. For the current school year, a list of SES providers approved by the State to serve the LEA and the
locations where services are provided [34 C.F.R. §§200.39(c)(1)(ii); 200.42(b)(5); 200.43(b)(5); 200.43(c)(1)(iii)].

An LEA should display this information on its Web site in a place that is visible and easy for parents to
locate. Note that an LEA must list on its Web site all SES providers approved by the State to serve the
LEA. Thisincludes SES providers approved by the State that are located within the LEA, as well as in its



general geographic location, and providers accessible through distance learning technology [34 C.F.R.
§8200.37(b)(5)(ii)(A); 200.39(c)(L)(ii)].

An LEA also must display on its Web site information on aspects of public school choice. For more
information, see the Public School Choice Non-Regulatory Guidance, D-8, at:
http://www.ed.gov/policy/elsec/quid/schoolchoiceqguid.doc.

G-11. By when must an LEA post this information on its Web site?

An LEA must post the information, described in G-10, in a timely manner to ensure that parents have
current information on their options [34 C.F.R. §200.39(c)(1)]. An LEA must post information on approved
providers as early in the school year as possible so that parents can access this information when making
decisions about their child’s participation in SES, and update this information periodically throughout the
school year, as updates become necessary. Regarding the number of students who were eligible for and
who participated in SES in prior years, an LEA should display this information as soon as it becomes
available.

Beginning with the 2008-2009 school year, an LEA must post data on the number of students who were
eligible for and participated in SES during the 2007-2008 school year, and must post the list of SES
providers for the 2008-2009 school year. For the 2009-2010 school year, the LEA must post data on the
number of students who were eligible for and participated in SES during the 2007-2008 and 2008-2009
school years, and must post the list of providers for the 2009-2010 school year. An LEA must continue
posting historical data on SES participation and eligibility, and its current list of providers, in subsequent
school years accordingly.

G-12. Do all LEAs have to display the SES information on their Web sites?

All LEAs must prominently display information on student eligibility and participation in SES, and the list of
approved SES providers and location of services, unless the LEA (1) does not have any Title | schools in
year two of improvement, in corrective action, or in restructuring; (2) is not able to offer SES because there
are no approved providers able to serve in the LEA; or (3) is required to offer SES, but does not maintain a
Web site, in which case the SEA must display the required information, on behalf of the LEA, on the SEA’s
Web site [34 C.F.R. §200.39(c)(2)]. An LEA that is required to offer SES but does not maintain a Web site
should notify its SEA before the start of the school year that it does not have a Web site. An LEA must
provide the information required so that the SEA can meet its obligation to post the required information on
its own Web site. (See B-9.)

An LEA that no longer has any Title I schools identified for school improvement, corrective action, or
restructuring, or is no longer able to offer SES because it has no available providers, is encouraged to
continue to display on its Web site historical data on student eligibility for and participation in SES from prior
school years, although it is not required to do so.

G-13. What other information should an LEA display on its Web site to help parents understand
their SES options?

An LEA’s Web site should include information on which providers are able to serve student with disabilities
or LEP students, and other information, such as the LEA’s SES timeline and procedures for student
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enrollment, to help parents make informed decisions about their SES options. Additionally, an LEA could
include information, obtained from the SEA’s Web site, on the LEA's 20 percent obligation and per-pupil
allocation.

G-14.  How can LEAs make their outreach to parents more successful?

Whenever possible, an LEA should try to personalize the SES process for parents. For example, an LEA
could consider having staff or volunteers on hand to help parents understand and complete the enroliment
application. In addition, parents outreach centers and community- and faith-based organizations may be
particularly well-suited to help parents with the process. An LEA should have a specific and designated
contact person, with a phone number and email address whom parents can contact with questions.
Additionally, an LEA could let parents register for SES online. These options are in addition to the required
actions an LEA must take to implement SES by notifying parents in a way that is clear and concise, and
clearly distinguishable from other school improvement information, and by prominently displaying certain
SES information on its Web site. In addition, LEAs spending less than their 20 percent obligation may be
required to partner with outside groups, if practicable, to help inform parents about SES. (See L-1.)

If few eligible parents sign up for services, an LEA should evaluate its outreach efforts and consider the
extent to which its efforts meet the following six communication goals for designing and implementing
effective outreach strategy to parents: (1) get parents attention; (2) inform them about their SES options; (3)
help them understand how to obtain services; (4) motivate parents to take action to exercise their choices;
(5) encourage parents to follow and communicate with the provider about their child’s progress; and (6)
encourage parents to provide feedback regarding the impact and quality of the services their child receives.
(These communication goals are adapted from Innovations in Education: Creating Strong
Supplemental Educational Services Programs, available at:
http://www.ed.gov/admins/comm/suppsvcs/sesprograms/index.html.)

H. ARRANGING FOR SUPPLEMENTAL EDUCATIONAL SERVICES

H-1. What must an LEA include in its agreement with a provider?

Once parents select a provider for their child, an LEA must enter into an agreement with the provider that
includes the following:

1. Specific achievement goals for the student, developed in consultation with the student’s parents
and the provider [Section 1116(e)(3)(A); 34 C.F.R. §200.46(b)(2)(i)(A)];

2. A description of how the student’s progress will be measured and how the student’s parents and

teachers will be regularly informed of that progress [Section 1116(e)(3)(A), (B); 34 C.F.R. §200.46(b)(2)(i)(B),

(i];

A timetable for improving the student’s achievement [Section 1116(e)(3)(A); 34 C.F.R. §200.46(b)(2)(i)(C)];

4. A provision for terminating the agreement if the provider fails to meet the student’s specific
achievement goals and timetables [Section 1116(e)(3)(C); 34 C.F.R. §200.46(b)(2)(iii)];

5. Provisions governing payment for the services, which may include provisions addressing missed
sessions [Section 1116(e)(3)(D); 34 C.F.R. §200.46(b)(2)(V)];

6. A provision prohibiting the provider from disclosing to the public the identity of any student eligible
for or receiving SES without the written permission of the student’s parents [Section 1116(e)(3)(E); 34
C.F.R. §200.46(h)(2)(v)]; and

w


http://www.ed.gov/admins/comm/suppsvcs/sesprograms/index.html�

7. Anassurance that SES will be provided consistent with applicable health, safety, and civil rights
laws [Section 1116(e)(5)(C)]. (See C-19, C-31, C-32.)

In the case of a student with a disability, the achievement goals, measurement and
reporting of progress, and timetable described in items 1 through 3 above must be
consistent with the student’s IEP under Section 614(d) of the IDEA [Section 1116(e)(3)(A); 34
C.F.R. §200.46(b)3). In the case of a student covered by Section 504, the achievement
goals, measurement, and reporting must be consistent with the student’s individualized
services under Section 504 [34 C.F.R. §200.46(b)(3)]. SES must be in addition to, and not a
substitute for, the instruction and services required under the IDEA and Section 504, and
should not be written into a student’s IEP or Section 504 plan.

H-2.  Who is responsible for developing the individual agreements for students receiving SES?

Section 1116 of the ESEA requires “the local educational agency to develop, in consultation with parents
(and the provider chosen by the parents) a statement of specific achievement goals for the student, how

the student’s progress will be measured, and a timetable for improving achievement” [Section 1116(e)(3)(A)
(emphasis added)].

It is the responsibility of the LEA, not the responsibility of a provider, to ensure that an agreement is
completed for each student participating in SES and that each agreement includes the information required
under the statute. However, an LEA and a provider may agree that the provider will complete, on behalf of
the LEA, the agreement for each student the provider serves. An LEA cannot require a provider to develop
the agreements for the students it serves, absent the provider's consent. Ultimately, the LEA is responsible
for reviewing and approving all agreements, and for making sure that all agreements, whether developed
by the LEA or by a provider on behalf of the LEA, are completed for all students participating in SES and
include the required information.

H-3. Ifan LEA is an approved provider, what is its responsibility with respect to a student
agreement?

An LEA that is a provider must prepare an agreement that contains the required information listed in H-1.
Although the LEA is not formally entering into an agreement with itself as the provider, the information is
necessary so that parents of a student receiving services from the LEA know, for example, the
achievement goals for the student, how progress will be measured, and the timetable for improving the
student’s achievement.

H-4. Must an LEA consult with parents in the development of a student’s individual agreement?

Yes, subject to the qualifications discussed in H-5. Section 1116(e)(3)(A) of the ESEA requires
consultation with a student’s parents in developing the student’s individual agreement. The term “parents”
as defined in Section 9101(31) of the ESEA, includes a legal guardian or other person standing in loco
parents (such as a grandparents or stepparents with whom the child lives, or a person who is legally
responsible for the child’s welfare).



H-5. Must an LEA obtain a parent’s signature as evidence of meeting the consultation
requirement?

The statute does not specifically require a parent’s signature as evidence that consultation on a student’s
agreement has occurred. Rather, an LEA must offer parents a genuine opportunity to consult on the terms
of their child’s individual student agreement.

An LEA cannot use the consultation requirement to deny SES to a child whose parents have not
participated in the development of their child’s SES plan but who have otherwise requested that their child
receive SES. An LEA must be able to demonstrate that it (or a provider acting on its behalf) has made
reasonable efforts to consult with a parents of each student who has requested SES. This may include
attempts to reach parents through telephone, email, home visits, at school events, or other means.

An SEA should determine what it considers reasonable efforts by its LEAs to consult with parents, and
should provide guidance to its LEAs that outlines when, how often, and through what means an LEA (or a
provider on behalf of the LEA) must attempt to consult with parents before it can deem the consultation
requirement to be met. An SEA could also develop a broad definition of “consultation” that includes
conversations with parents by phone or email. We encourage SEAs to establish reasonable requirements
for their LEAs in this area and to ensure that services for students are not delayed because LEAs (or
providers on behalf of LEAS) have not yet consulted with parents.

H-6.  How can an LEA facilitate parents’ participation in the consultation process?

To facilitate parents’ participation in the consultation process, an LEA could indicate on its SES enrollment
forms that the LEA is required to consult with parents during the development of individual student
agreements and that parents’ participation in this process is expected and appreciated. Additionally, an
LEA could include, on the SES enrollment form or through other means, an opportunity for parents to
express their preferred method of consultation.

H-7.  For how long must a provider offer services?

In general, a provider must continue to provide SES to eligible students who are receiving such services
until the end of the school year in which such services were first received [Section 1116(e)(8); 34 C.F.R.
§200.45(c)(3)]. However, the availability of funds and the intensity of services selected (i.e., the number of
sessions per week) may limit the provision of services to a shorter period of time. In such case, the parents
should be made aware of the anticipated duration of services and this information should be detailed in the
child’s individual student agreement.

H-8.  How often should parents and teachers receive information about student progress?

As part of the agreement described in H-1, the LEA and provider, after consultation with the parents, must
agree to a schedule for informing parents and the student’s teacher(s) about the student’s progress. The

intent of this requirement is to ensure that instructional goals are being met and that parents and teachers
are aware of whether SES are helping the student improve his or her academic achievement.



H-9.  If parents are not satisfied with the SES their child is receiving, or with their child’s
academic progress, may they request and receive a new provider?

Although neither the law nor the regulations require an LEA to allow students to change providers during
the course of a school year, an LEA may allow for such changes if, for example, a parents believes the
provider is unlikely to be able to meet their child’s progress goals. If a number of parents request a change
of a particular provider because of the provider’s likely inability to meet students’ goals, the SEA may need
to monitor more carefully the provider’s provision of SES. Additionally, an LEA may want to consider
reimbursing providers for services provided, rather than paying providers up-front for an entire semester or
year, in order to make it easier to arrange for students to change providers during the year.

H-10. What actions must an LEA take if the demand for SES from a particular provider is greater
than the provider can meet?

An approved provider might not have the capacity to serve all the students who select that provider. In
anticipation of such a situation, LEAs must use a fair and equitable process for selecting students to
receive services [Section 1116(e)(2)(C); 34 C.F.R. §200.46(a)(3)].

H-11. What happens if there are no approved providers that offer services in an LEA?

If there are no approved providers that offer services in an LEA, the LEA may request a waiver from the
SEA of all or part of the SES requirement. An SEA may only grant a waiver if it determines that: (1) none
of the approved providers can make their services available in the LEA or within a reasonable distance of
the LEA; and (2) the LEA provides evidence that it cannot provide these services itself [Section 1116(e)(10)(A);
34 C.F.R. §200.45(c)(4)(i)].

The SEA must notify the LEA in writing of its approval or disapproval of an LEA’s waiver request within 30
days of receiving the request and if it has disapproved the request, the reasons for the disapproval [Section
1116(e)(10)(B); 34 C.F.R. §200.45(c)(4)(i)]. Where services appear limited, an SEA should seek to include on its
list of approved providers those providers who deliver services using e-learning, online, or distance learning
technologies. Prior to approving a waiver, an SEA should require the LEA to explain why it is unable to use
distance-learning technologies to make SES available to eligible students.

H-12. For how long is an LEA’s waiver from implementing the SES requirements in effect?

States are required to update at least annually the list of approved SES providers. Because of this
requirement, a waiver may not extend beyond the next timeframe for updating the list. With each updated
list of providers, the LEA must request a waiver from implementing the SES requirements [34 C.F.R.
§200.45(c)(4)(ii)].

H-13. If an LEA cannot provide Title | public school choice to students in a school in its first year
of school improvement and the LEA voluntarily decides to offer SES one year earlier than is
required under the statute, do the SES requirements in Section 1116(e) apply?

Some LEAs may have no schools available to which students can transfer for Title | public school choice.
This situation might occur when all schools at a grade level are in school improvement, when an LEA has
only a single school at that grade level, or when an LEA’s schools are so remote from one another that
choice is impractical. In these situations, an LEA may wish to offer SES to students who are enrolled in



schools that are only in their first year of improvement. Because an LEA is not required to offer SES to
eligible students enrolled in a school in its first year of school improvement, the requirements in Section
1116(e) of the ESEA do not apply. In other words, such an LEA would not need to provide SES only to
low-income students, to contract only with State-approved providers, or to fund SES at the per-pupil
amount set forth in Section 1116(e)(6) of the ESEA.

However, because an LEA will be required to offer SES consistent with the statutory requirements in
Section 1116(e) of the ESEA to students in that school the next year if the school remains in improvement
status, it would help avoid confusion and administrative complexity if the LEA, in that first year, abides by
the requirements of Section 1116(e) as much as possible. If an LEA uses Title | funds to provide SES-like
services outside the requirements of Section 1116(e), it must ensure that those services meet all the
requirements governing the use of Title I, Part A funds, such as serving only students who are at-risk of
failing to meet the State’s academic achievement standards in a targeted assistance program [see generally
Sections 1114, 1115].

H-14. May an LEA offer SES to students who are at risk of failing to meet the State’s academic
achievement standards, but who are not low-income?

Yes. However, an LEA may not “count” funds spent on providing SES to non-low-income students toward
meeting its 20 percent obligation. Moreover, if an LEA uses Title | funds to provide SES to students not
covered under the requirements in Section 1116(e) of the ESEA, those services must meet all other Title |
requirements. In addition to Title I, Part A funds, an LEA could use other appropriate Federal, State, or
local funds to provide SES to students who are not from low-income parents/families.

H-15. How may an LEA fairly select providers to work in school buildings if there is not enough
room in the schools for all SES providers to deliver their programs on-site?

Experience has demonstrated that many parents want to enroll their child in SES programs that are
delivered in their child’s school building because this eliminates the need to transport their child to another
site after school has ended. The Department, therefore, encourages LEASs to allow providers to use school
facilities to deliver SES, either free of charge or for a reasonable fee. LEAs should ensure that the use of
the school facilities by providers is on the same basis and terms as are available to other groups that seek
access to the school facilities. However, if many providers are approved to serve an LEA, or if other after-
school programs use an LEA'’s schools, it may not be possible to have all providers provide SES in an
LEA’s school buildings.

Therefore, an LEA should select providers to operate on-site in a manner that is fair, open, and objective.
Whatever process an LEA uses, it should strive to provide parents with as diverse and large a group of on-
site providers as possible, including faith-based and other community-based organizations, and business
groups.

Note that an LEA that spends less than its 20 percent obligation and uses the unexpended amount for
other allowable activities must, among other things, ensure that SES providers are given access to school
facilities, using a fair, open, and objective process, on the same basis and terms as are available to other
groups that seek access to school facilities. (See L-1.)



H-16. May an LEA provide a list of eligible students to an approved SES provider so that the
provider can contact parents regarding its services?

No. An LEA must comply with the prior written consent requirements of the Family Educational Rights and
Privacy Act (FERPA) when disclosing information on students eligible for SES. Those provisions require
the written consent of a parents before an LEA may disclose the identity of an eligible student. (For more
information, see 34 C.F.R § 99.30, available at http://www.ed.gov/policy/gen/reg/ferpa/rights_pg4.html.)
Furthermore, Title | of the ESEA contains specific safeguards to protect the privacy of each child who is
eligible for or receives SES. An LEA may not disclose to the public or to an approved provider the identity
of any student who is eligible for, or receiving, SES without the written permission of the student’s parents
[Section 1116(e)(2)(D); 34 C.F.R. §200.46(a)(6)]. In addition, an SES provider is prohibited from disclosing to the
public the identity of any student who is eligible for, or receiving, SES without the written permission of the
student’s parents [Section 1116(e)(3)(E); 34 C.F.R. §200.46(b)(1)(v)].

H-17. How may an LEA help providers disseminate information on their services to parents?

There are a number of ways in which an LEA may ensure that information on SES providers is made
available to parents of eligible students. For example an LEA may:

1. Ask providers to give the LEA stamped envelopes containing information about the program to
be mailed by the LEA to parents of eligible students. Before doing so, the LEA could let the
provider know how many students are eligible, but not the students’ names.

2. Give providers “directory information” on all students in the LEA (whose parents have not
opted out of “directory information”) and allow providers to send a mailing to all parents of
students in the LEA. (Note, however, that parents of students who are not eligible would also
receive such a mailing.)

3. Hold an “open house” or “provider fair” and invite parents to come meet with providers about
their SES programs.

4. Provide information about providers to parents in school newsletters.

5. Leave information about each provider at eligible schools for parents to review when they visit
the school. Many providers have brochures and promotional materials that can be left at
school sites for parents to read.

H-18. May an LEA disclose the identity of a student, as well as educational records regarding the
student, to an SES provider selected by the student’s parents?

An LEA may disclose pertinent information to an SES provider about a student whose parents have
selected the provider, but only after the student’s parent’s has provided written consent. With the consent
of a parents, the LEA may disclose information about the student’s academic record in order to assist the
provider in determining the student's strengths and weaknesses. An LEA might want to consider including
a parents consent signature line on its SES application form so that parents can provide consent to share
information with providers at the same time that they express their interest in receiving services from a
specific provider. Acknowledgment of the consent must be signed and dated and specify the records that
may be disclosed by either the LEA or the provider; state the purpose of the disclosure; and identify the
party or class of parties to whom the disclosure may be made. (For more information, see 34 C.F.R.
§99.30, available at http://www.ed.gov/policy/gen/reg/ferpalrights pg4.html.)
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H-19. Does the Family Educational Rights and Privacy Act (FERPA) prohibit an SES provider from
contacting parents of students to whom it previously provided SES?

FERPA does not prohibit SES providers from using contact information for parents of students they
previously served to contact those parents again regarding their services. Thus, an SES provider may use
information it legally obtained under FERPA to contact parents for the purpose of recruitment. However,
FERPA does not permit a provider to disclose to third parties the identity of any student who received or is
receiving SES, without the written consent of the student’s parents.

H-20. May an LEA prohibit or limit approved providers from promoting their programs and the
general availability of SES?

No. Providers are allowed to market their services directly to members of the community or to provide
general information to the public about the availability of SES; an LEA may not restrict them from doing so.
An LEA should provide logistical and program information to providers in order to ensure that advertising
includes correct information on such issues as the procedures parents must follow in obtaining SES for
their children. Such coordination should help ensure that providers have ample time to market their
services and that parents are able to make informed choices of SES providers. An LEA should also share
its registration forms with providers so that providers can help sign up students for services.

H-21. May an LEA terminate the services provided to an individual student?

Yes. An LEA may terminate a provider's provision of SES to an individual student if the provider is unable
to meet the student’s specific achievement goals and the timetable set out in the agreement between the
LEA and provider [Section 1116(e)(3)(C); 34 C.F.R. §200.46(b)(2)(i)]. The agreement between an LEA and a
provider must specify the terms and processes for terminating services. An LEA’s authority to terminate an
agreement is limited to services provided to an individual student (or students) and should not cover all
students served by a provider.

An LEA may also terminate its agreement with a provider if the provider violates provisions in the
agreement, such as provisions regarding student progress reports, invoicing payment for services,
protecting student privacy, and complying with applicable health, safety, and civil rights laws. Further,
LEAs may terminate an agreement if a provider fails to meet additional administrative or operational terms
that may be included in the agreement, such as conducting background checks on the provider's
employees, provided those terms are reasonable, do not subject the provider to more stringent
requirements than apply to other contractors of the LEA, and do not have the effect of inappropriately
limiting educational options for students and their parents.

If an LEA terminates a provider’s services, the LEA should, if possible, allow the students the provider
served to receive SES from another provider. The LEA might accommodate students with their second or
third choice of provider if their original provider is no longer able to serve them.

However, as explained in E-3, under no circumstances may an LEA refuse to offer as an option to parents
any provider on the State-approved list because of program design concerns. If an LEA has general
concerns about the quality of a provider's services, the LEA should make its concerns known to the SEA.
Additionally, it is not within an LEA’s authority to remove a provider from the approved provider list or to
terminate an agreement with a provider for generally failing to raise student achievement. Only an SEA



may withdraw approval of a provider if, for two consecutive years, the provider does not contribute to
increasing the academic proficiency of the students it serves [Section 1116(e)(4)(D); 34 C.F.R. §200.47(a)(4)(ii)].

|. THE ROLE OF PARENTS

I-1.  How do parents select an SES provider?

In choosing a provider from the State-approved list, parents may want to consider, among other things:
where and when the provider offers services, how often and for how long students will be served, how
students are grouped during tutoring, whether the provider can meet the academic needs of their child, the
qualifications of tutors, and how student progress will be measured.

Parents may request assistance from their LEA in selecting a provider. In such cases, an LEA that also
serves as an SES provider should offer unbiased assistance focused on the specific academic needs of the
student and the preferences of the parents. An LEA is not permitted merely to assign students whose
parents request assistance to an LEA or school-administered SES program.

I-2.  May parents select any provider that appears on the State-approved list?

Yes. Parents may select any provider from the State-approved list, so long as the provider is able to
provide services in or near the area served by the LEA; such services may include e-learning, online, or
distance learning technology.

If requested by parents, an LEA must assist parents in the selection of a provider [Section 1116(e)(2)(B); 34
C.F.R. §200.46(a)(2)]. However, parents are not required to accept the LEA’'s recommendation of an SES
provider.

I-3. What is the role of parents in SES?
Parents are to be active participants in the SES program.

At the State level, parents must be consulted in order to promote participation by a greater variety of
providers and to develop criteria for identifying high-quality providers [Section 1116(e)(4)(A); 34 C.F.R.
§200.47(a)(1)(0)].

At the local level, parents must be able to choose from among all SES providers approved by the State and
available to serve students in the area served by the LEA or within a reasonable distance of that area. In
addition, if they so choose, parents may obtain assistance from the LEA in selecting a provider [Section
1116(e)(2)(B); 34 C.F.R. §200.46(a)(2)]. Parents should also have an option to change or terminate services, if
they are not satisfied with the services they are receiving.

At the provider level, parents, the LEA, and the provider chosen by the parents must develop and identify
specific academic achievement goals for the student, measures of student progress, and a timetable for
improving achievement [Section 1116(e)(3)(A); 34 C.F.R. §200.46(b)(2)(i)]. All parents whose children receive SES
must be regularly informed of their child’s progress [Section 1116(e)(3)(B); 34 C.F.R. §200.46(b)(2)(ii)].

I-4.  What is the role of parents in supporting student attendance at SES sessions?

Parents should ensure that their child attends the SES sessions in which he or she is enrolled. The LEA
should ensure that parents are notified by the provider if their child is not attending regularly.



IV.  PROVIDER RESPONSIBILITIES

J. PROVIDING SUPPLEMENTAL EDUCATIONAL SERVICES
J-1.  What is required of SES providers?
An SES provider is responsible for meeting the terms of its agreement with the LEA (see H-1), including:

1. Enabling the student to attain his or her specific achievement goals (as established by the
LEA, in consultation with the student’s parents and the provider) [Section 1116(e)(3)(A); 34 C.F.R.
§200.46(b)(2)(i)(A)]-

2. Measuring the student’s progress, and regularly informing the student’s parents and teachers
of that progress [Section 1116(€)(3)(A), (B); 34 C.F.R. §200.46(b)(2)(i)(B), (ii)].

3. Adhering to the timetable for improving the student’s achievement that is developed by the
LEA in consultation with the student’s parents and the provider [Section 1116(e)(3)(A); 34 C.F.R.
§200.46(b)(2)(i)(C)].

4. Ensuring that it does not disclose to the public the identity of any student eligible for or
receiving SES without the written permission of the student’s parents [Section 1116(e)(3)(E); 34
C.F.R. §200.46(b)(2)(v)].

5. Providing SES consistent with applicable health, safety, and civil rights laws [Section
1116(e)(5)(C); 34 C.F.R. §200.47(b)(2)(iii)]. (See C-19, C-31, C-32.)

6. Providing SES that are secular, neutral, and nonideological [Section 1116(e)(5)(D); 34 C.F.R.
§200.47(b)(2)(ii)(D)]-

In the case of a student with a disability served under the IDEA, the achievement goals, measurement and
reporting of progress, and timetable described in items 1 through 3 above must be consistent with
(although not included in) the student’s IEP under Section 614(d) of the IDEA [Section 1116(e)(3)(A); 34 C.F.R.
§200.46(b)(3)]. In the case of a student covered by Section 504, the goals, measurement and reporting of
progress, and timetable must be consistent with (although not included in) the student’s individualized
services under Section 504 [34 C.F.R. §200.46(b)(3)].

J-2.  May an SES provider offer services in the summer?

Yes, although in most cases it will be preferable to provide services that take place over the course of the
school year and that augment the instruction a child receives through the regular school program because
the purpose of SES is to increase the academic achievement of students on the State assessments
required under Section 1111 of the ESEA [Section 1116(e)(12)(C)(ii); 34 C.F.R. §200.45(a)(2)()]. Summer
programs, however, can also augment school-year instruction and can help reduce “summer learning loss,”
which is frequently an issue for educationally disadvantaged children. SEAs may thus approve programs
that provide services during the school year as well as during the summer. An LEA may not effectively
reject an approved provider whose program is approved to provide services in the summer by setting dates
of service that exclude services from being provided in the summer timeframe.

J-3.How may a prospective SES provider meet the requirement to provide information to an SEA on
whether the provider has been removed from any State’s approved provider list?

In approving a prospective provider, an SEA must consider information from the provider on whether it has
been removed from any State’s list of approved providers [34 C.F.R. §200.47(b)(3)(i)]. A prospective provider



should honestly and completely provide this information to the SEA through the application process or
through any other means that the SEA requests. If the provider has been removed from any State’s list of
approved providers, the provider should explain why it was removed. (See C-21.)

J-4.  What resources are available to help prospective providers become State-approved and to
help approved providers strengthen the quality of their programs?

Many SEAs offer workshops and other forms of technical assistance to prospective and approved SES
providers. This assistance may be useful in helping prospective providers understand the process they will
have to go through to become approved in a particular State and better equip approved providers to work in
the State.

J-5.  May an approved SES provider offer tutoring services to non-SES eligible students alongside
the eligible students that it serves in its SES program?

Yes. An approved provider may provide tutoring services to non-SES eligible students alongside the
eligible students that it serves so long as the services that are provided to SES-eligible students are
consistent with the SES program design approved by the SEA (e.g., in terms of educational program,
pupil/tutor ratio, intensity of services, etc.). If the SES program design approved by the SEA provides, for
example, for two one-hour sessions per week and a pupil/tutor ratio of 5:1, the provider must meet those
terms for all SES-eligible students. If, however, there are only four SES-eligible students receiving
services, the provider could add a non-SES eligible student to the session and still fulfill its approved
program design of a 5:1 ratio.

J-6.How may a provider use the funds it receives from an LEA for providing SES?
The funds that an SES provider receives for providing SES are essentially income for the provider in
exchange for its providing services to public school students. The funds may be used at the discretion of
the provider for any allowable costs.
V. FEUNDING
K. FUNDING ISSUES
K-1.  How much must an LEA spend on SES?
The law establishes joint funding for choice-related transportation and SES [Section 1116(b)(10)]. Unless a
lesser amount is needed to meet demand for choice-related transportation and to satisfy all requests for
SES, an LEA must spend an amount equal to 20 percent of its Title I, Part A allocation (the “20 percent
obligation”), before any reservations, on:

1. Choice-related transportation;

2. SES;or

3. A combination of (1) and (2).

In addition to paying for choice-related transportation and SES, an LEA may spend up to 1 percent of its 20
percent obligation on parents outreach and assistance [34 C.F.R. §200.48(a)(2)(ii)(C)]. (See K-20.)



This flexible approach means that the amount of funding that an LEA must devote to SES depends on how
much it spends on choice-related transportation. If the demand from parents of eligible students for choice-
related transportation exceeds 5 percent of the allocation, the LEA must spend the equivalent of at least 5
percent of its allocation on choice-related transportation. Similarly, if the cost of satisfying all requests for
SES exceeds 5 percent of an LEA’s Title I, Part A allocation, the LEA may not spend less than an amount
equal to 5 percent of its allocation on those services. The LEA may spend the remaining 10 percent on a
combination of choice-related transportation and SES [34 C.F.R. §200.48(a)(2)(iii)(A)].

The 20 percent obligation is a minimum requirement; an LEA may spend an amount exceeding 20 percent
of its Title I, Part A allocation if additional funds are needed to meet all demand for choice-related
transportation and SES [34 C.F.R. §200.48(a)(3)].

If an LEA spends less than the amount needed to meet its 20 percent obligation, it must meet the criteria in
34 C.F.R. 8200.48(d)(2)(i) before it may use unexpended funds from the 20 percent obligation for other
allowable activities. (See L-1.) These criteria specify the minimum conditions an LEA must meet in order
to be considered as having met all demand for choice-related transportation and SES. An LEA that does
not meet the criteria must spend the unexpended amount of its 20 percent obligation in the subsequent
school year on choice-related transportation or SES, in addition to the funds it is required to spend to meet
its 20 percent obligation in the subsequent school year [34 C.F.R. §200.48(d)].

K-2. Must an LEA reserve a portion of its Title I, Part A allocation to pay for SES?

No. The statutory phrase “an amount equal to” means that the funds an LEA uses to pay the costs of
choice-related transportation, SES, or parents outreach and assistance need not come from its Title I, Part
A allocation, but may be provided from other allowable Federal, State, local, and private sources.

K-3.  Does funding available for Title I, Part A through the transferability provisions authorized
under Section 6123 of the ESEA change the base that must be used to calculate the 20 percent
obligation for choice-related transportation and SES?

Yes. An LEA must include any funds transferred to Title | under Section 6123(b) of the ESEA in the base
used in calculating its 20 percent obligation.

In the alternative, an LEA may transfer funds to Title V, Part A or Section 1003 of the ESEA, if the LEA
receives Section 1003 funds, to increase the amount of flexible funds available for SES or other school
improvement activities. Funds transferred to Title V, Part A or Section 1003 would not be included in the
base used to calculate the LEA’s 20 percent obligation. Note that an LEA may transfer funds to Title V,
Part A only through September 30, 2009 unless Congress appropriates additional funds for this program.

K-4.  How may an LEA reserve Title | funds to help pay the costs of choice-related transportation,
SES, or parents outreach and assistance?

An LEA that elects to use Title I, Part A funds to pay for choice-related transportation, SES, or parents
outreach and assistance may (1) reserve any Title |, Part A funds needed for this purpose “off the top” prior
to making allocations to schools, or (2) adjust allocations to schools to make available the required funds.
If an LEA chooses the second method — adjusting allocations to schools — it may reserve funds from all



Title I schools or only from schools identified for improvement, corrective action, or restructuring (subject to
the limitation described in K-3).

K-5. In reserving Title I, Part A funds for choice-related transportation, SES, and parents
outreach and assistance, an LEA is not permitted under Section 1116(b)(10)(D) to reduce Title |
allocations to schools identified for corrective action or restructuring by more than 15 percent.
How should an LEA calculate this 15 percent limit?

An LEA may satisfy this requirement through one of two methods. First, an LEA may simply set a floor of
85 percent of its prior-year allocation for any school identified for corrective action or restructuring. Under
this approach, an LEA reserving Title | funds for choice-related transportation, SES, or parents outreach
and assistance would not be permitted to reduce its allocation to an affected school below this 85 percent
floor.

Under the second method, in making allocations to schools for a given year, an LEA would calculate two
allocations. For the first allocation, the LEA would determine a “pre-reservation” allocation to schools
before setting aside funds for choice-related transportation, SES, or parents outreach and assistance (but
after any other reservations, such as those made for administrative costs and district-wide activities such as
professional development and parental involvement). Then, for schools identified for corrective action or
restructuring, the LEA would calculate what 85 percent of those schools’ “pre-reservation” allocation would
be. The LEA would determine a second allocation for all schools after reserving funds for choice-related
transportation, SES, or parents outreach and assistance. For schools in corrective action and restructuring,
the LEA would then compare this allocation with 85 percent of their “pre-reservation” allocation and allocate
the higher of the two to those schools.

K-6.  How do the carryover rules described in Section 1127 of the ESEA affect any Title | funds
reserved for choice-related transportation, SES, or parents outreach and assistance?

Section 1127 of the ESEA allows LEASs to carry over no more than 15 percent of unused Title |, Part A
funds from one fiscal year to the next. This 15 percent cap applies to an LEA’s entire Title I, Part A
allocation, and therefore covers any Title I, Part A funds reserved, but not spent due to lack of demand, for
choice-related transportation, SES, or parents outreach and assistance. If the combination of unused funds
reserved under Title |, Part A for choice-related transportation, SES, or parents outreach and assistance,
and other unspent Part A funds exceeds 15 percent of an LEA's total allocation, the excess funds must be
returned to the State for reallocation to other LEAs. The SEA may grant an LEA a one-year exemption
from the carryover limitation once every three years.

LEAs will likely want to use “first in-first out” accounting rules under which funds from the prior year are
used before funds for the current year, in order to avoid lapsing any prior-year funds due to the end of the
period of availability.

Provided that an LEA has met all demand from parents and students for choice-related transportation and
SES and has met the criteria in 34 C.F.R. §200.48(d)(2)(i) (described in L-1), the LEA may use any unused
portion of Title I, Part A funds reserved for this purpose for other allowable activities either during the year
in which the reservation was made or in the following year, subject to the 15-percent carryover limit. Funds
carried over to the following fiscal year are also subject to the equitable services requirements in Section



1120 of the ESEA and 34 C.F.R. 8200.64. Funds carried over from one fiscal year to the next do not affect
the base used for calculating an LEA's 20 percent obligation in the following year.

An LEA that does not meet its 20 percent obligation and does not meet the criteria described in 34 C.F.R.
§200.48(d)(2)(i) (described in L-1) in a given school year must spend the unexpended amount in the
subsequent school year on choice-related transportation, SES, or parents outreach and assistance (in
addition to the funds it is required to spend to meet its 20 percent obligation in the subsequent school year).
LEAs in this circumstance should not run afoul of the carryover limitation, however, because, in addition to
the one-year exemption and first in-first out accounting rules available to LEAs as noted above, the
requirement to spend unexpended funds in a subsequent school year focuses on the amount that must be
spent on choice-related transportation and SES, not the specific funds or source of funds that an LEA uses
to satisfy that amount. In other words, what must be “carried over” is a funding commitment, not any actual
funds themselves. (See L-23.)

K-7.  May an LEA use school improvement funds made available under Section 1003 (School
Improvement) to pay for SES?

Yes. Section 1003(a) of the ESEA requires States to reserve four percent of their Title I, Part A allocations
to support school improvement activities under Sections 1116 and 1117. States must generally distribute
at least 95 percent of these funds to LEAs. SES are an authorized activity under Section 1116, and an LEA
may use Section 1003(a) funds to provide those services. An LEA also may use funds received under
Section 1003(g), which authorizes additional funding for school improvement, to support SES.

K-8. What Federal dollars other than Title I, Part A funds may be used to pay for SES?

An LEA may use its Title V, Part A Local Innovative Education Program funds to pay for SES but only
through September 30, 2009, unless Congress appropriates additional funds for this program. An LEA also
may use funds transferred to Title I, Part A from other Federal education programs under Section 6123(b)
of the ESEA to pay such costs. Programs eligible to make such transfers include Title Il, Part A Improving
Teacher Quality State Grants; Title I, Part D Educational Technology State Grants; Title IV, Part A Safe
and Drug-Free Schools and Communities State Grants; and Title V, Part A (through September 30, 2009).
In addition, an LEA may use funds it receives under Section 1003(a) and (g) of the ESEA for SES. The
LEA may also transfer funds under Section 6123(b) of the ESEA into Section 1003(a) and (g), if the LEA
receives those funds, to increase the amount of flexible funds available for SES or other school
improvement activities.

SEAs also may use their administrative funds reserved under Title I, Part A and their State-level funds
under Title V, Part A to assist LEAs in paying the costs of SES [Section 1116(e)(7); 34 C.F.R. §200.48(a)(4)], and
may transfer additional non-administrative State-level funding from other Federal education programs
under Section 6123(b) of the ESEA to Title I, Part A or Title V, Part A and use them for this purpose. Like
LEAs, an SEA may only use Title V, Part A funds, or transfer funds into Title V, Part A through September
30, 2009, unless Congress appropriates additional funds for this program.

Additionally, under Section 611(e)(2)(C)(xi) of the IDEA, an SEA may reserve IDEA funds for State-level
activities, including SES. SES are one of eleven permissive activities for which an SEA may use State set-
aside funds under IDEA. There are also several mandatory uses.



The IDEA provision allows for an SEA to allocate the reserved funds to an LEA with schools identified for
improvement based solely on the disaggregated scores of the subgroup of students with disabilities, and for
the LEA to use those funds to pay for SES for students with disabilities. An LEA that has received these
funds may count them toward meeting its 20 percent obligation.

K-9. If an LEA does not incur any choice-related transportation costs, must it spend its full 20
percent obligation on SES?

Yes. Some LEAs, in a given year, may not be able to provide public school choice because they have no
eligible public schools to which students may transfer. An LEA in this situation must spend the amount
needed to meet its 20 percent obligation fully on SES, assuming sufficient demand, except that the LEA
may spend up to 1 percent of its 20 percent obligation on parents outreach and assistance (see K-21). If
such an LEA spends less than the amount needed to meet its 20 percent obligation on SES and parents
outreach and assistance and wishes to use the unexpended amount for other allowable activities, it must
meet the criteria in 34 C.F.R. 8200.48(d)(2)(i) (as described in L-1) or spend the unexpended amount in the
subsequent year [34 C.F.R. §200.48(d)].

K-10. May an LEA limit to less than 20 percent of its Title I, Part A allocation the amount that it will
make available for SES and choice-related transportation?

In general, an LEA may not limit to less than 20 percent of its Title I, Part A allocation the amount it will
make available for SES and choice-related transportation. Rather, an LEA must follow the procedures set
forth in K-1; that is, it must spend the equivalent of between 5 and 15 percent of its Title I, Part A allocation
on SES and on choice-related transportation (or as much as 20 percent on SES, if it is not able to provide
public school choice), with the precise amount dependent on the relative demand for choice-related
transportation and for SES and on whether the LEA chooses to spend up to 1 percent of its 20 percent
obligation on parents outreach and assistance. An LEA that does not spend its full 20 percent obligation
must meet the criteria in 34 C.F.R. 8200.48(d)(2)(i), as discussed in L-1, or spend the unexpended amount
in the subsequent school year [34 C.F.R. §200.48(d)].

Note, however, that an LEA may limit the amount that it will make available for choice-related transportation
and SES to less than its 20 percent obligation if it is able to provide SES or choice-related transportation to
all eligible students using less than that amount. In that case, the LEA may immediately use for other
allowable activities the difference between its 20 percent obligation and the amount needed to serve all
eligible students. (See L-22.)

In determining whether an LEA can provide all eligible students with choice-related transportation or SES
without spending its full 20 percent obligation, the LEA must consider student eligibility for the two
provisions to be (1) all students enrolled in a Title | school identified for improvement, corrective action, or
restructuring (in the case of public school choice eligibility), and (2) all students from low-income
parents/families enrolled in a Title | school in year two of improvement, corrective action, or restructuring (in
the case of SES). An LEA may not define student eligibility to be a prioritized (i.e., smaller) group of eligible
students.

K-11. If an LEA provides SES to students enrolled in schools in their first year of improvement
because it cannot provide public school choice (as discussed in H-13), may it count the cost of
those services toward its 20 percent obligation?



Yes. An LEA may count the cost of providing SES to students in schools in the first year of improvement
toward meeting its 20 percent obligation, so long as the services meet all the requirements in Section
1116(e) of the ESEA and so long as the LEA is meeting the full demand for SES from students enrolled in
schools in their second year of improvement, in corrective action, or in restructuring.

K-12. If the cost of meeting the demand for SES and choice-related transportation in an LEA
equals or exceeds the LEA’s 20 percent obligation, must an LEA spend its 20 percent obligation on
those activities?

Yes. If there is sufficient demand in an LEA for SES and public school choice transportation, the LEA must
spend its 20 percent obligation on those activities, subject to the exception that it may spend up to 1
percent of the 20 percent obligation (0.2 percent of its Title I, Part A allocation) on parents outreach and
assistance.

K-13. If only one school in an LEA has been identified for school improvement, corrective action,
or restructuring, must the LEA make available its full 20 percent obligation for choice-related
transportation and SES?

In general, an LEA must make available for choice-related transportation and SES its full 20 percent
obligation even if the LEA has only one school in improvement. An LEA that does not spend its full 20
percent obligation must meet the criteria in 34 C.F.R. §200.48(d)(2)(i), as discussed in L-1, or spend the
unexpended amount in the subsequent school year [34 C.F.R. §200.48(d)).

However, depending on the enroliment in the identified school, the LEA may be able to provide choice-
related transportation and SES to all eligible students without spending its full 20 percent obligation. In that
case, the LEA may limit the amount that it will make available for choice-related transportation and SES to
the amount needed to serve all eligible students and may immediately use for other allowable activities the
difference between the 20 percent obligation and the needed amount. (See K-10 and L-22.)

K-14. How much must an LEA spend for each student receiving SES?

An LEA must spend, for each student receiving SES, either an LEA’s per-pupil allocation under Title I, Part
A (determined as described in K-16) or the actual cost of the services, whichever is less [Section
1116(e)(6)].

The average per-pupil allocation of Title | funds to LEAs is about $1,300, but the amount varies widely
across the Nation, ranging in most LEAs from roughly $900 to $2,400. Estimates of the maximum per-pupil
amount for SES in each LEA in the Nation are available at
http://www.ed.gov/about/overview/budget/titlei/fy08/index.html.

Note that this cap applies to the cost of instructional services only. LEAs may incur additional per-pupil
costs related to the administration of SES, transportation of students to a provider, or appropriate
accommodations for students with disabilities, but may not count those expenses against the per-pupil
amount.
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K-15. How must an LEA calculate the per-pupil funding cap on the cost of SES?

An LEA must calculate the per-pupil cap on SES costs by dividing its Title I, Part A allocation by the
number of children residing within the LEA aged 5-17 who are from parents/families below the poverty
level, as determined by the most recent census estimates from the Department of Commerce [Section
1116(e)(6)(A); 34 C.F.R. 8200.48(c)(1)]. The Department of Education uses these poverty estimates to
make allocations to LEAs and provides the estimates to States as part of the allocation notification process.
(For census data, go to http://www.census.gov/hhes/wwwi/saipe/district.html,

In States that use “alternative poverty data” under Section 1124(a)(2)(B)(iii)(Il) of the ESEA for determining
allocations to small LEAs (rather than using the Census counts), these LEAs may use the alternative count
in making the per-pupil calculation for SES.

Note that an LEA's per pupil cap will change annually to reflect changes in an LEA's Title | per-pupil
allocation.

K-16. May an LEA establish a lower per-pupil cap for SES?

No. An LEA may not establish a per-pupil cap for SES that is lower than its Title I, Part A per-pupil
allocation, which must be calculated as described in K-15. However, if the actual costs of services are less
than an LEA’s per-pupil cap, it may spend a lesser amount per student.

K-17. What is meant by “the actual cost” of services in determining the per-pupil cost of SES?
The actual cost of services is simply the amount that a provider charges for services.

K-18. May an LEA pay a provider an amount that exceeds the per-pupil limitation on funding for
SES?

Yes, although it is not required to do so. In some LEASs the per-pupil “tuition” charged by some State-
approved providers may exceed the per-pupil amount the LEA can spend (pursuant to the calculation made
in K-15). In this situation, the LEA may, using funds from Title I, Part A or other sources, supplement the
amount available to a child in order to allow that child to receive SES from the provider selected by his or
her parents. However, the LEA may not count any amount provided to a child in excess of the per-pupil
cap against the 20 percent obligation. In other words, if the cost of enrolling a child with a provider is
$1,500 and the LEA’s per-pupil cap (calculated as described in K-15) is only $1,000, the LEA may make
available to the child the full $1,500 but it may count only the first $1,000 toward meeting its 20 percent
obligation.

K-19. Must an LEA pay for or provide transportation for students to receive SES?

No. An LEA may provide transportation for students to receive SES, but is not required to do so under the
law. In addition, the costs of such transportation may not be used to satisfy the 5 percent minimum
expenditure requirement for SES [34 C.F.R. §200.48(a)(2)(iii)(B)], nor may the costs of transportation be counted
toward satisfying an LEA’s 20 percent obligation, as described in K-1.

K-20. May an LEA count costs incurred in providing outreach and assistance to parents on public
school choice or SES toward the 20 percent obligation?
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Yes. An LEA may, but is not required to, count costs for parents outreach and assistance regarding public
school choice and SES toward its 20 percent obligation, subject to a cap of 1 percent thereof (0.2 percent
of an amount equal to the LEA's Title I, Part A allocation) [34 C.F.R. §200.48(a)(2)(ii)(C)]. An LEA may spend
more than the 1 percent on parents outreach activities, but may not count more than the 1 percent toward
meeting its 20 percent obligation.

K-21. What costs for parents outreach and assistance may an LEA count toward meeting its 20
percent obligation?

An LEA is in the best position to determine the most effective means of providing outreach and assistance
to parents of eligible students, and should use the flexibility provided by 34 C.F.R. §200.48(a)(2)(iii)(C) to
make it easier to finance the provision of outreach and assistance to parents to help them take advantage
of public school choice and SES. For example, an LEA might count toward meeting its 20 percent
obligation the costs of parents notification letters; communication to parents through the media, Internet,
and community partners; displaying information on the LEA’s Web site; and parents fairs held by the LEA.

K-22.  May an LEA count toward meeting its 20 percent obligation administrative costs, other than
those for parents outreach and assistance, incurred in providing SES to eligible students?

No. For example an LEA may not count toward meeting its 20 percent obligation the costs of contracting
with or arranging for payment to SES providers or costs associated with matching students to respective
providers. Such administrative costs may be allowable Title | expenditures but may not be counted toward
meeting an LEA’s 20 percent obligation.

K-23. If an existing after-school program has been approved by the State as an SES provider, may
an LEA count any funds that it is already paying that provider toward meeting the 20 percent
obligation?

Yes. However, selection of an SES provider is always up to the parents. An LEA may not merely have an
existing after-school program provide SES without giving parents the opportunity to select another provider
and the services most appropriate for their children.

An LEA in this situation may count, toward meeting its 20 percent obligation, any funds that it is using to
pay a provider for SES received by children who are eligible to receive those services (children from low-
income parents/families enrolled in eligible schools). However, it may not count the cost of providing
services to other children or the costs of providing other types of services. Moreover, the provider will need
to keep appropriate records and use appropriate safeguards to ensure that SES funds are used only for
eligible students and activities.

An existing after-school program that qualifies to be an SES provider should also be aware of a potential
supplanting issue. It does not violate the Title | supplement-not-supplant requirement for an LEA to count,
toward meeting its 20 percent obligation, State or local funds used to provide SES to eligible students.
However, it could be supplanting if the LEA were to use Title I, Part A funds to replace State or local funds
it had spent previously to provide services to eligible students. In addition, an LEA may not exclude eligible
students from the services it is providing with State or local funds merely because those students are
eligible for SES under Section 1116 of the ESEA.



L. REQUIREMENTS FOR LEAS THAT DO NOT MEET THEIR 20 PERCENT OBLIGATION*

* A flowchart, located in Appendix C, provides further information on the requirements and responsibilities
for meeting an LEA's 20 percent obligation.

L-1.What are the responsibilities of an LEA if it spends less than its 20 percent obligation on
choice-related transportation, SES, and parents outreach and assistance?

Unless it meets the criteria described below, an LEA that does not meet its 20 percent obligation in a given
school year must spend the unexpended amount in the subsequent school year on choice-related
transportation, SES, or parents outreach and assistance (subject to the limitation described in L-24). The
LEA must spend the unexpended amount in addition to the funds it is required to spend to meet its 20
percent obligation in the subsequent school year [34 C.F.R. §200.48(d)(1)].

To spend less than the amount needed to meet its 20 percent obligation and to use the unexpended
amount for other allowable activities in a given school year, an LEA must meet, at a minimum, all of the
following criteria [34 C.F.R. §200.48(d)(2)(i)]:

1. Partner, to the extent practicable, with outside groups, such as faith-based organizations, other
community-based organizations, and business groups, to help inform eligible students and their
parents/families of the opportunities to transfer or to receive SES. (See L-4 through L-6.)

2. Ensure that eligible students and their parents have a genuine opportunity to sign up to transfer
or to obtain SES, including by: (a) providing timely, accurate notice to parents (see L-7); (b)
ensuring that sign-up forms for SES are distributed directly to all eligible students and their
parents and are made widely available and accessible through broad means of dissemination,
such as the Internet, other media, and communications through public agencies serving eligible
students and their parents/families (see G-7 and G-8); and (c) providing a minimum of two
enrollment windows, at separate points in the school year, that are of sufficient length to enable
parents of eligible students to make informed decisions about requesting SES and selecting a
provider. (See L-8 through L-10.)

3. Ensure that eligible SES providers are given access to school facilities, using a fair, open, and
objective process, on the same basis and terms as are available to other groups that seek
access to school facilities. (See L-11 through L-14.)

In addition, an LEA that spends less than the amount needed to meet its 20 percent obligation and does
not intend to spend the unexpended amount in the subsequent school year must maintain records that
demonstrate it has met the criteria above [34 C.F.R. §200.48(d)(2)(i)], and must notify the SEA that it has met
the criteria and intends to spend the remainder of its 20 percent obligation on other allowable activities [34
C.F.R. §200.48(d)(2)(ii)]. The LEA must include in its notice to the SEA the amount of that remainder [34 C.F.R.
§200.48(d)(2)(i)]. An LEA does not need to obtain approval from its SEA to spend less than its 20 percent
obligation.

L-2.  May an SEA require an LEA to meet additional criteria in order for the LEA to spend less
than its 20 percent obligation?

Yes. An SEA may require an LEA to meet criteria in addition to those in 34 C.F.R. §200.48(d)(2)(i)
(described in L-1) in order for the LEA to spend less than its 20 percent obligation. For example, an SEA



could require that an LEA also have an SES or public school choice participation rate that is equal to or
higher than a specified amount, or that it receive written confirmation from a specified percentage of eligible
parents/families that they were notified about their SES and public school choice options. Note, however,
that any other criteria required by an SEA must be in addition to the criteria in 34 C.F.R. §200.48(d)(2)(i)
and may not serve as a substitute for these criteria.

L-3.May an SEA establish additional requirements or procedures for an LEA that does not meet its
20 percent obligation?

Yes. As part of its responsibility to implement Title | in accordance with the law and regulations, an SEA
may establish its own additional requirements or procedures for ensuring compliance with the criteria in 34
C.F.R. 200.48(d)(2)(i), discussed in L-1, for LEAs that do not meet their 20 percent obligation. For
example, although Federal regulations do not require that an LEA obtain approval from an SEA if it spends
less than its 20 percent obligation, an SEA could choose to require such approval from its LEAs.

L-4.With which outside groups might an LEA partner to help inform eligible students and their
parents/families of the opportunity for SES or public school choice?

To meet the criterion in 34 C.F.R. 8200.48(d)(2)(i)(A) that an LEA partner, to the extent practicable, with
outside groups, the LEA should consider a range of business and faith-based and other community groups
in its area with which it may partner. An LEA should consider forming partnerships with groups that can
assist it in reaching and informing parents about their public school choice and SES options in a timely and
clear manner, and should carefully consider which outside groups could best assist it in light of the unique
circumstances in the LEA. For most LEAS, there likely exist at least one group willing to form a partnership
to help inform parents about SES and public school choice options, but it is possible that small and rural
LEAs will have few or no options.

L-5.Does an LEA need to form a formal partnership in order to meet the criterion that it partner with
outside groups?

No. The criterion that an LEA partner with outside groups should not be significantly burdensome or costly
for an LEA, and no formal agreement is needed. Indeed, partnering with an outside group should be a
cost-effective way for an LEA to promote SES, as partner groups, such as faith-based organizations,
community-based organizations, and business groups already have a presence in the community and thus
give an LEA a way to tap into existing resources with little additional effort or costs. An LEA could ask a
partner to pass out literature on SES, make announcements about the LEA’s upcoming SES events and
timelines, or help the LEA write parents-friendly letters. A partner group could assist an LEA with parents
outreach with respect to either SES or public school choice, or could assist with communicating to parents
on both options.

An LEA should make a good-faith effort to partner with an outside group, which should include attempts to
reach several groups in the community that have connections to parents/families of eligible students. If an
LEA cannot form a partnership with an outside group, it should maintain records documenting the reasons
why.



L-6.May an LEA partner with an SES provider to meet the criterion that it partner with outside
groups?

Yes, an LEA may partner with an SES provider in order to meet the criterion, as discussed in L-1, that an
LEA partner with outside groups to help inform eligible students and their parents/families of the
opportunities to transfer or receive SES.

As discussed in L-4, the purpose of the criterion that an LEA partner with outside groups is to provide
assistance to the LEA in reaching and informing parents about their SES and public school choice options
in a timely manner, and an LEA should carefully consider which outside group could best assist it, in light of
the unique circumstances in the LEA, as it conducts outreach to parents. An LEA should ensure that a
provider serving as a partner with the LEA is able to provide parents with information in a fair and unbiased
manner that does not favor one provider's program over another.

An LEA has the discretion to reject the offer of a provider that wants to serve as a partner if the LEA has
concerns that the provider, by virtue of its competitive position, would be unable to be fair and unbiased or
if the LEA does not believe it is practicable to enter into such a partnership for any other reason.

L-7. How does an LEA provide timely, accurate notice to parents regarding SES?

To meet the criterion in 34 C.F.R. §200.48(d)(2)(i)(B)(1) that an LEA provide timely, accurate notice to
parents (see L-1), an LEA must provide notice regarding SES directly, through such means as regular mail
or email, and through broader means of dissemination such as the Internet, the media, and public agencies
serving the student population and their parents/families [34 C.F.R. §200.36(c)]. (See G-7.) In addition, the
notice must be in an understandable and uniform format and, to the extent practicable, in a language that
parents can understand [Section 1116(b)(6); 34 C.F.R. §200.36(b). (See G-3.) The notice must include all
required information, as described in 34 C.F.R. 8200.37(b). (See G-2.) Additionally, as described in G-1,
an LEA should notify parents of their SES options at the beginning of the school year and begin offering
SES in a timely manner thereafter.

L-8.How can an LEA meet the criterion that it offer at least two SES enrollment windows of
sufficient length and at separate points in the school year?

The purpose of the “sufficient length” criterion in 34 C.F.R. 8200.48(d)(2)(i)(B)(3) (see L-1) as it relates to
SES enrollment windows is to help ensure that parents of eligible students have a genuine opportunity to
enroll their children in SES. This means that parents should have a reasonable amount of time to obtain
information about providers serving their area, consider their options, and sign up for SES. In general, the
Department believes that this requires enroliment windows to be at least two weeks in length. The
“sufficient length” criterion also means that enrollment windows must be sufficiently convenient for parents,
particularly for working parents and single parents. For example, enrollment periods limited to two hours
after school for two or three days would not be deemed of sufficient length to give working parents a
genuine opportunity to sign up for SES.

Additionally, the LEA must provide at least two enrollment windows at separate points in the school year.
This means, for example, that an LEA might allow students to enroll in SES during the early fall, coinciding
with the start of school, and hold a second enrollment window in late fall or early winter, after a grading
period has ended.



L-9.If an LEA provides at least two SES enrollment windows, what information must the LEA
provide to parents during each of those enrollment windows?

An LEA is required to notify parents of eligible students, at least annually, of their opportunity to enroll their
child in SES. This notification must meet all requirements for the SES notice, as discussed in Section G.
An LEA that provides more than one enrollment window should meet the requirements for the content and
format of the SES notice each time it notifies parents of their opportunity to enroll their child in an SES
program. Additionally, in an LEA’s notice to parents regarding its first enrollment window, the LEA should
inform parents about if and when it will be providing an additional enrollment window in the future. Doing
so will enable parents who do not choose to enroll their child in SES at the beginning of the school year to
enroll their child at a later date.

L-10. Does an LEA that provides an “open enrollment” window all year for SES meet the criterion
to provide a minimum of two enrollment windows at separate points in the school year?

Yes. If an LEA provides eligible parents/families an opportunity to enroll in SES through an open
enrollment window that lasts throughout the school year, the LEA is considered to have met the
requirement, as discussed in L-1, that it hold a minimum of two SES enrollment windows, at separate
points in the school year, that are of sufficient length to enable parents of eligible students to make
informed decisions about requesting SES and selecting an SES provider.

L-11. How can an LEA meet the criterion to give providers access to school facilities using a fair,
open, and objective process?

An LEA that spends less than its 20 percent obligation and wishes to use the unexpended amount for other
allowable activities must give SES providers access to school facilities in the same manner and on the
same basis as it gives access to other outside organizations. The Department encourages an LEA to
develop a facilities policy that is public and easily understood by providers and parents. An LEA with many
eligible students and schools may need to implement a different policy than one with fewer affected
students and schools. An LEA may wish to consult with its SEA on any available guidance regarding fair
provider access policies.

L-12. May an LEA that spends less than its 20 percent obligation and wishes to use the
unexpended amount for other allowable activities differentiate between an SES provider and a non-
SES group in allowing access to its school facilities?

No. The criterion in L-1, that an LEA ensure that SES providers are given access to school facilities, using
a fair, open and objective process, on the same basis and terms as are available to other groups that seek
access to school facilities means that an LEA that allows non-SES providers to use its facilities for out-of-
school purposes must provide the same opportunity for an SES provider to use school facilities, at the
same cost and for a comparable period of time. An LEA may operate a first-come, first-served policy with
respect to letting outside groups have access to its school facilities.

L-13. May an LEA that spends less than its 20 percent obligation and wishes to use the
unexpended amount for other allowable activities differentiate between a for-profit SES provider
and a non-profit SES provider in allowing access to its school facilities?



If an LEA's facilities policy, in general, does not differentiate between for-profit and non-profit entities in
granting access to school facilities, then the LEA may not differentiate between for-profit and non-profit
SES providers. On the other hand, if an LEA’s general policy regarding access to school facilities does
distinguish entities by their profit status, the LEA may apply that policy to SES providers. We encourage
LEAs to give all SES providers access to school facilities on the same basis and terms.

L-14.  Does the “facilities” criterion in L-1 mandate that an LEA give SES providers access to
school facilities?

As discussed in L-11, an LEA that spends less than its 20 percent obligation and wishes to use the
unexpended amount for other allowable activities must give SES providers access to school facilities in the
same manner and on the same basis as it gives access to other outside organizations. As explained in L-
12, an LEA that permits non-SES groups use its school facilities must permit SES providers do so, as well.
However, if an LEA does not allow any groups (SES or non-SES) to use its school facilities, the LEA is not
required to give SES providers access to school facilities. The “facilities” criterion only requires an LEA to
implement the same policies for SES and non-SES entities; it does not require an LEA that does not permit
outside groups to use its school facilities to allow SES providers to do so.

L-15.  When should an LEA notify the SEA of its intention to spend a portion of its 20 percent
obligation for other allowable activities?

An LEA has flexibility in the timing of its notification to the SEA that it intends to use a portion of its 20
percent obligation for other allowable activities. However, an LEA must be careful not to predetermine
demand for choice-related transportation and SES before all parents of eligible students have had a
genuine opportunity to sign up for public school choice or SES. For example, an LEA should not notify its
SEA of its intent to spend a portion of its 20 percent obligation on other allowable activities before holding
the second enrollment window for SES. Since this second enrollment window is required to be separate
from the first enrollment window, preferably by a grading period or similar period of time (i.e., 2-3 months),
the Department would not expect LEA notification to its SEA to occur prior to December or January. An
LEA that has an open enrollment all year long should notify its SEA after several months of open
enrollment.

L-16. What are the responsibilities of an SEA for ensuring that an LEA spending less than its 20
percent obligation meets the criteria in 34 C.FR. §200.48(d)(2)(1)?

An SEA must ensure that an LEA spending less than its 20 percent obligation complies with the criteria
specified in 34 C.F.R. 8200.48(d)(2)(i) (see L-1) through its regular process for monitoring LEAS [34 C.F.R.
§200.48(d)(3)(i)]. However, the SEA must review any LEA that:

1. The SEA determines has spent a significant portion of its 20 percent obligation for other activities;
and

2. Has been the subject of multiple complaints, supported by credible evidence, regarding
implementation of the public school choice or SES requirements [34 C.F.R. §200.48(d)(3)(ii)(A)].

The SEA must complete its review of any such LEA by the beginning of the following school year (i.e., the
school year following the year in which the LEA spent a significant portion of its 20 percent obligation for
other activities) [34 C.F.R. §200.48(d)(3)(i))(8)]. Additionally, an SEA may choose to review any LEA that the
SEA believes is not implementing public school choice or SES in accordance with the law or regulations.



L-17. For purposes of an SEA’s determining when it must review an LEA, what is a “significant
portion” of the 20 percent obligation?

An SEA has discretion to determine what constitutes a “significant portion” of the 20 percent obligation
when considering which LEAs to review. For example, an SEA could calculate the average portion of the
20 percent obligation that its LEAs spend on choice-related transportation and SES, and then decide that
any LEA spending less than half of that amount is thereby using “a significant portion” of its 20 percent
obligation for other allowable activities. The SEA also could vary its definition of “significant portion”
according to such factors as the size and urban city of its LEAs, since such factors are related to the
availability of public school choice and SES options, or the number of schools in improvement, which
determines need for public school choice and SES.

L-18. For purposes of an SEA’s determining when it must review an LEA, how does an SEA
determine what is a “complaint supported by credible evidence”?

An SEA must have procedures in place for reviewing complaints regarding LEA implementation of Title |
programs and activities, and should follow those procedures in determining the credibility of one or more
complaints related to an LEA’s compliance with the statutory and regulatory requirements for public school
choice and SES. An SEA has discretion to establish procedures for reviewing other complaints regarding
public school choice and SES that are not directly about violations of statutory and regulatory requirements.

L-19. What actions must be taken by an LEA that the SEA determines has not met the criteria for
spending less than the amount needed to meet its 20 percent obligation?

If an SEA determines that an LEA has failed to meet one or more of the criteria for spending less than the
amount needed to meet its 20 percent obligation, the LEA must:

1. Spend the unexpended amount in the subsequent school year, in addition to its 20 percent
obligation for that subsequent school year, on choice-related transportation costs, SES, or
parents outreach and assistance (subject to the limitation described in L-24) [34 C.F.R.
§200.48(d)(4)(i)(A)]; Or

2. Meet the criteria for spending less than the amount needed to meet its 20 percent obligation in
the subsequent year, and obtain permission from the SEA before spending less in the
subsequent school year than the total amount it is required to spend (the unexpended amount
from the prior school year plus the 20 percent obligation for that year) [34 C.F.R.
§200.48(d)(4)(i)(B)].

An SEA may not grant permission to an LEA to spend less than the total amount (i.e., the sum of the
unexpended amount from the first year and the amount needed to meet the 20 percent obligation in the
subsequent school year) unless the SEA has confirmed the LEA’s compliance with the criteria in 34 C.F.R.
§200.48(d)(2)(i) [34 C.F.R. §200.48(d)(4)(ii)].

L-20. May an SEA waive one or more of the individual criteria for an LEA that spends less than
the amount needed to meet its 20 percent obligation?

No. An SEA does not have authority to waive any of the criteria in 34 C.F.R. §200.48(d)(2)(i).



L-21. Are there LEASs that spend less than their 20 percent obligation that are not subject to the
criteria in 34 C.F.R. §200.48(d)(2)(i)?

There may be circumstances in which an LEA does not spend its full 20 percent obligation yet is not subject
to the criteria in 34 C.F.R. §200.48(d)(2)(i). Such circumstances may include, but are not limited to, the
following:

1. The LEA is not able to provide public school choice because it has only one school at each
grade level and cannot provide SES because it is not served by any providers, including
providers that employ technology, such as distance learning, to deliver their services.

2. The LEA enrolls sufficient numbers of eligible students to spend all funds reserved for choice-
related transportation and SES, but has funds left over at the end of the year because one or
more providers did not fulfill their contractual obligations or because enrolled students did not
begin or complete services. However, if an LEA experiences significant student attrition in its
SES program early in the school year, leading to lower than anticipated expenditures, we
would expect it to hold a second enrollment period and sign up a sufficient number of students
to use its full 20 percent obligation.

3. The LEA is meeting demand by providing choice-related transportation or SES to all eligible
students. (See L-22.)

L-22. How do the criteria for spending less than the 20 percent obligation apply in the case of an
LEA that can provide choice-related transportation or SES to all eligible students without spending
the full 20 percent?

In the case of an LEA that is able to provide choice-related transportation or SES to all eligible students
without spending its full 20 percent obligation, the criteria would apply to the LEA only with respect to the
amount of funds that is needed to serve all eligible students. The LEA would be permitted to use the
difference between the 20 percent obligation and the needed amount immediately for other allowable
activities. For example, if an LEA could provide choice-related transportation or SES to all eligible students
with an amount equal to 10 percent of its Title I, Part A allocation, it would be required to reserve only that
amount and would be able to use the other half of its 20 percent obligation immediately for other allowable
activities. To spend less than the amount equal to 10 percent of its Title I, Part A allocation, however, the
LEA would need to meet the criteria or spend the unexpended amount in the subsequent school year.

Note that an LEA seeking to use a portion of its 20 percent obligation immediately for other allowable
activities must base the amount that it reserves for choice-related transportation and SES on the
assumption that all eligible students will choose to transfer schools or obtain SES.

L-23. If an LEA must spend the unexpended amount of its 20 percent obligation in a subsequent
school year, must it use the same source of funds to meet this requirement?

No. The requirement to spend the unexpended amount of the 20 percent obligation in a subsequent school
year focuses on the amount that must be spent on choice-related transportation and SES, not the specific
funds or source of funds that an LEA uses to satisfy that amount. In other words, what is actually “carried
over” is a funding commitment, not actual funds. LEAS not meeting the criteria must add the amount of any
unused portion of the 20 percent obligation to the amount that must be spent on choice-related
transportation and SES in the subsequent year. For example, if an LEA has $100,000 in unused fiscal year
2009 Title I, Part A funds that were reserved as part of its 20 percent obligation in the 2009-2010 school



year, it does not have to carry over those specific Title | funds to the next school year. Rather, the LEA
could use that $100,000 in fiscal year 2009 Title | funds for other Title | activities in the 2009-2010 school
year, so long as it adds the same $100,000 amount--from any allowable Federal, State, or local source--to
its 20 percent obligation for the 2010-2011 school year.

L-24. If an LEA must spend the unexpended amount of its 20 percent obligation in a subsequent
school year, may it count costs for parents outreach and assistance in the subsequent school year
toward meeting its unexpended obligation?

An LEA is able to count costs for parents outreach and assistance toward meeting its unexpended
obligation in the subsequent school year, but only if it did not reach the 1 percent cap in the first year
(based on the LEA's Title I, Part A allocation in that year). However, we do not expect that many LEAs will
find themselves in this situation. In general, if an LEA must spend funds in a subsequent school year
because it failed to meet the criteria in 34 C.F.R. §200.48(d)(2)(i), the LEA has probably already spent up to
the 1 percent cap on parents outreach and assistance. In this circumstance, the LEA may not count costs
for parents outreach and assistance toward meeting its unexpended obligation in the subsequent school
year (although it may count costs for parents outreach and assistance toward meeting its 20 percent
obligation for the subsequent school year, subject to the 1 percent cap discussed in K-20); the LEA must
use all of the unexpended funds in the subsequent school year for SES and choice-related transportation.

For example, if, during the 2009-2010 school year an LEA spent an amount equal to 15 percent of its Title
|, Part A allocation on choice-related transportation, SES, and parents outreach and assistance and did not
meet all the criteria in 34 C.F.R. 8200.48(d)(2)(i), it must spend the remaining 5 percent of its 20 percent
obligation from the 2009-2010 school year on choice-related transportation or SES during the 2010-2011
school year, in addition to its 20 percent obligation for the 2010-2011 school year; it may not spend its
unexpended funds in the subsequent school year on parents outreach and assistance. However, it may
use 1 percent of its 20 percent obligation for the 2010-2011 school year on parents outreach and
assistance during the 2010-11 school year.

L-25. Are unexpended funds that an LEA must spend in a subsequent school year subject to the
equitable services provisions for private school students?

No. Funds that an LEA must spend in the subsequent school year are not subject to the equitable services
requirements for private school students set forth in Section 1120 of the ESEA. That is because equitable
services for private school students generally apply to Title | funds spent for instruction for elementary and
secondary school students, professional development, and parents involvement. They do not apply,
however, to all uses of Title | funds, and they do not apply to Title | funds reserved for choice-related
transportation and SES because private school students are not subject to school improvement and
private school students do not receive SES. However, any unspent portion of an LEA’s 20 percent
obligation that is used for other allowable purposes may be subject to the equitable services provisions of
the ESEA.



Appendix A:
Definitions

20 Percent Obligation: The amount equal to 20 percent of an LEA’s Title I, Part A allocation that an LEA
must spend, subject to demand, on choice-related transportation, SES, or a combination of the two. If the
cost of satisfying all requests for SES exceeds 5 percent of an LEA's Title I, Part A allocation, the LEA may
not spend less than an amount equal to 5 percent on those services. Similarly, if the demand from parents
of eligible students for transportation needed for public school choice exceeds 5 percent of the allocation,
the LEA must spend the equivalent of at least 5 percent on choice-related transportation. An LEA has
flexibility in allocating the remaining 10 percent. In addition, an LEA may, but is not required to, spend up
to 1 percent of its 20 percent obligation (0.2 percent of its Title |, Part A allocation) on parents outreach and
assistance related to public school choice and SES [Section 1116(b)(10); 34 C.F.R. §200.48(a)(2)].

Adequate Yearly Progress: Adequate yearly progress (AYP) is the measure of the extent to which
students in a school demonstrate proficiency in at least reading/language arts and mathematics. It also
measures the progress of schools in meeting other academic indicators, such as high school graduation or
school attendance. The same measure also applies to LEAs. Each State has developed its own definition
of AYP; these definitions have been approved by the Department and are available in the State’s
accountability workbook on the Department’s Web site
(http://www.ed.gov/admins/lead/account/stateplans03/index.html). State definitions must reflect the

objective of all students demonstrating proficiency by the end of the school year 2013-2014 [Section
1111(b)(2)].

Corrective Action: A school identified for corrective action is a Title | school that has not made AYP for
four years. In order to exit corrective action status, the school must make AYP for two consecutive years.
[Section 1116(b)(7)].

Eligible Student: Students eligible for SES are those students from low-income parents/families who
attend Title I schools that are in their second year of school improvement, in corrective action, or in
restructuring. Eligibility is thus determined by whether a student is from a low-income family and the
improvement status of the school the student attends [Section 1116(e)(12)(A)]. Note that this differs from the
eligibility criteria for public school choice, which is made available to all students in Title | schools in need of
improvement, corrective action, or restructuring.

Provider: A provider of SES may be any public or private (non-profit or for-profit) entity that meets the
State’s criteria for approval. Potential providers include individuals or groups of individuals, public schools
(including charter schools), private schools, LEAs, educational service agencies, institutions of higher
education, faith-based organizations and other community-based organizations, and business groups. A
public school or an LEA that is in need of improvement may not be a provider. An approved provider (1)
has a demonstrated record of effectiveness in increasing the academic achievement of students in subjects
relevant to meeting the State’s academic content and student academic achievement standards; (2) is
capable of providing instructional services that are (a) of high quality, research-based, and designed to
increase student academic achievement, (b) consistent with the instructional program of the LEA, (c)


http://www.ed.gov/admins/lead/account/stateplans03/index.html�

aligned with State academic content and student academic achievement standards, and (d) secular,
neutral, and nonideological; (3) is financially sound; and (4) provides SES consistent with all applicable
Federal, State, and local health, safety, and civil rights laws [Section 1116(e)(12)(B); Section 1116(e)(5); 34 C.F.R.
§200.47(b)].

Public School Choice: Students who attend a Title | school in need of improvement, in corrective action,
or in restructuring are eligible to transfer to another public school in the LEA, including a public charter
school, that is not in need of improvement, corrective action, or restructuring. LEAS are required to make at
least two transfer options available to students, if at least two options exist, and are responsible for paying
all or a portion of transportation necessary for students to attend their new school; if not enough funds are
available to satisfy all requests for transportation, LEAs must give priority to the lowest-achieving low-
income students who request transportation [Section 1116(b)(1)(E)].

Restructuring: A school identified for restructuring is a Title | school that has not made AYP for five or
more years [Section 1116(b)(8)]. The first year of restructuring may be used for planning; the plan for the
restructured school must be implemented no later than the second year. In order to exit restructuring, the
school must make AYP for two consecutive years.

School Improvement: A school is in its first year of school improvement when it has not made AYP for
two consecutive years. A school is identified for year two of school improvement if it does not make AYP
for a second year after initially being identified as in need of improvement. In order to exit school
improvement, the school must make AYP for two consecutive years [Section 1116(b)(1)(A)].

Schoolwide Program: A schoolwide program is a Title | program operated in a school that serves an
eligible school attendance area in which not less than 40 percent of the children are from low-income
parents/families, or that has a school enrollment of which not less than 40 percent of the children are from
such parents/families, and that uses its Title | funds to upgrade the educational program of the entire
school, rather than to provide services only to students identified as most at risk of failing to meet State
standards [Section 1114].

Supplemental Educational Services: SES are additional academic instruction designed to increase the
academic achievement of students from low-income parents/families attending Title | schools in their
second year of school improvement, in corrective action, or in restructuring. These services may include
academic assistance such as tutoring, remediation and other educational interventions, provided that such
approaches are consistent with the content and instruction used by the LEA and are aligned with the
State’s academic content and student academic achievement standards. SES are in addition to instruction
provided during the regular school day. SES must be high quality, research-based, and specifically
designed to increase the academic achievement of eligible students [Section 1116(e)(12)(C); 34 C.F.R.
§200.47(b)(2)(ii)(C))].

Targeted Assistance Program: A targeted assistance program is a Title | program in which a school uses
its Title | funds to provide services only to the children who have been identified as failing or most at risk of
failing to meet the State’s challenging academic content and student academic achievement standards
[Section 1115].



Appendix B: Sample Parents Notification Letter on Supplemental Educational Services

The purpose of this sample notice to parents is to provide LEAs and SEAs with an example of a parent’s
notification letter that includes all required elements and is understandable to parents. The elements that
are required in an LEA’s notice to parents are detailed in G-2 of the guidance.

kkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk

Free Tutoring for Your Child!

Dear Parents/Guardian,

Help your child succeed in school — sign up for free tutoring! This is a great opportunity
to help your child in school without any cost to you. As a result of the federal No Child
Left Behind Act, your child can receive academic tutoring to help him or her do better in
school.

You can choose a free tutoring program that best meets your child’s needs from the list
of approved tutoring programs in your area. These programs, which have been
approved by the state department of education, will provide your child with tutoring that
is coordinated with what is being taught in school and may help improve your child’s
academic skills. Research from the federal government has shown that students who
participated in this free tutoring program made significant gains in student achievement,
and those students who participated in multiple years did even better.

The list of tutoring programs gives you a description of each program, the qualifications
of the tutors, and information about each program’s effectiveness. It also indicates the
programs that serve students with disabilities or limited English proficiency.

When deciding which tutoring program is best for your child, you may want to ask these
guestions:

e When and where will the tutoring take place (at school, home, a community center)?
e How often and for how many hours in total will your child be tutored?

e What programs, by grade levels and subject areas, are available for your child?

e What type of instruction will the tutor use (small group, one-on-one, or the computer)?
e What are the tutors’ qualifications?

e Can the tutor help if your child has a disability or is learning English?

Is transportation available to and from the location where the tutoring will take place?

Please call [name and number] if you have any questions about this tutoring program.
You also may join us and talk to the tutors on [dates and times of parents fairs] to help
you decide which program is best for your child. If you would like to select a tutor now,



you can fill out the enclosed provider selection form and mail it back to [name and
address] in the stamped envelope we provide. Applications are due by [date]. After you
submit your application, you will receive a letter from [school district] by [date] telling you
when the free tutoring will start.

Finally, if you do not wish to sign up for these services, you may also choose to transfer
your child to another school in the district. The enclosed Public School Choice letter
gives more information about public school choice in our district.

Thank you.

[District official]

Enclosures: Approved Provider List
Provider Selection Form

Public School Choice Notification Letter
School Improvement Letter



Appendix C:

Flowchart: Requirements and Responsibilities for Meeting the 20 Percent Obligation

LEA spends an amount
equal to or greater than 20
percent obligation on
choice-related
transportation, SES, and
parents/parents/families
outreach and assistance

OR

LEA spends less than the
20 percent obligation on
choice-related
transportation, SES, and
parents/parents/families
outreach and assistance

A 4

No further responsibilities

A 4

In subsequent school year,
LEA spends unexpended
amount of 20 percent
obligation, in addition to 20
percent obligation for that
year, on choice-related
transportation, SES, or

A 4

OR

LEA maintains records of
meeting criteria listed in L-
1; notifies SEA of intent to
spend remainder of 20
percent obligation on other
allowable activities and
includes amount of

A 4

OR

LEA is not subject to the
criteria in L-1, per the
guidance in L-21

A 4

In subsequent school year,
LEA spends unexpended
amount of 20 percent
obligation, in addition to 20
percent obligation for that
year, on choice-related
transportation, SES, or
parents/parents/families
outreach and assistance*

OR

In subsequent school year,
LEA meets criteria in L-1
and obtains SEA approval
to spend less than total
obligation

SEA determines that LEA met

parents/parents/families remainder
outreach and assistance*
\ 4 \4
SEA determines that LEA did not OR
meet all criteria in L-1** all criteria in L-1**
A 4

*An LEA is able to count costs for parents outreach and assistance toward meeting its unexpended obligation in the subsequent school year,
but only if it id not reach the 1 percent cap in the first year (based on the LEA's Title |, Part A allocation that year). (See L-24.)

**An SEA determines whether an LEA has met the criteria through its regular monitoring process, except that an SEA must review for
compliance any LEA that has spent a significant portion of its 20 percent obligation on other allowable activities and has been the subject of
multiple credible complaints, and must complete any such review by the start of the next school year.
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